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DIGEST OF CASES 0) 

Relating to Railway Traffic j and the Rating of Railways^ 
decided in the Superior Courts of Law. 

DISTINGUISHIKa BATES.]— Seotdon 33 (8) of the RaUway and Canal 
Traffic Act, 1888, requires a railway company, upon written application by any 
person interested in the carriage of any merchandise which has been or is 
intended to be carried over the railway, to render an account in which the 
charge made for the carriage of such merchandise is divided, and the charge for 
conreyance over the railway distinguished from the terminal charges : — Held^ 
that this enactment is not limited to station to station rates, but is also appli- 
cable to siding to siding rates; and that "terminal charges" as therein used 
includes not only *' terminals '* in the sense of the Bailway Bates and Charges 
Order Confirmation Acts, 1891 and 1892, but also charges for services which 
under the nomenclature of these Acts would be " services " as distinguished 
from « tenmnals." Hamilton and Colder y. Caledonian By, Co.^ 43 S. L. B. 696. 



INCREASED BATES.]— The Caledonian railway company and other railway 
companies in Scotland, in the terms of a joint notice, made an increase in the 
rates charg^ for the carriage of coal on their railway. Upon complaints under 
section 1 of the Bailway and Canal l^raffic Act, 1894, the Bailway Commissioners 
held that such increase was unreasonable, and directed the railway companies 
to discontinue to charge the increased rates. (See Vol. XI. 176.) A steel 
company, whose works were connected with the Caledonian railway, paid the 
increased rates under protest, and as they alleged, upon the imderstanding that, 
if it should ultimately be found that the railway company were not entitied to 
increase the rates, the increased charges should be refunded. The sted com- 
pany did not lodge a complaint with the Bailway Commissioners, but brought an 
action against the Caledonian railway company to recover the extra charges 
paid under protest : — Held, that assuming that the judgment of the Bailway 
Commissioners did not proceed upon the special circumstances of the particular 
cases brought before them, but was equally applicable to the circumstances of 
the steel company, an action brought by the steel company to recover the 
amount paid in respect of the difference between the old rates and the increased 
rates during the period in which the increased rates were charged would not 



(>) This Digest is a continuation of the Digests in Vols. I.— XI. 
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lie, Qxclasiye jnrisdiotion to deal with the sabject matter of the aotion haying 
been oonferred apon the Railway Commissioners by the Bailway and Oanal Traffic 
Acta, 1888 and 1894. Lanarkshire Steel Co. y. Caledonian Ry, Cb., 6 F. 47 ; 41 
S. L. R. 41. 



GOODS TRAFFIC] — 1. A common carrier is not liable for an injury to gfoods 
caused by an inherent latent defect in the goods themselyes, the existence of 
which is unknown both to the sender and the carrier. The dsfendanta contracted 
with the plaintiff as common carriers to carry for him an eng^e from his yard 
to a neighbouring town on the defendants' railway. The engine was on wheels 
and fitted with shafts to allow of its being drawn by horses. While the 
defendants were drawing the engine with their horses to tiie railway station one 
of the shafts, owing to its being rotten, broke ; the horses took fright and upset 
the engine, which was damaged. The def ectiye condition of the shaft was not 
known to either the plaintiff or defendants, and could not haye been discoyered 
by any ordinary examination : — Held, that as the engine was not in fact fit to 
be carried in the way in which it was intended to be carried, and the damage 
resulted in consequence of that unfitness, the defendants were not liable. Litter 
y. Lane, and York. Ry. Co., [1903] 1 K. B. 878 ; 72 L. J. K. B. 386 ; 88 L. T. 
561 ; 62 W. R. 12. 

2. The plaintiff deliyered to the railway company goods to be carried to their 
destination by a specified route ; the plaintiff, in consideration of the railway 
company charging a reduced rate below their ordinary rate, agreed to relieye 
them '* during any portion of the transit from aU liability for .... delay or 
detention, except .... from wilful misconduct on the part of the company's 
seryants." The railway company by mistake carried the goods past the station 
at which they ought to haye been transferred to another train, and on disooyer- 
ing their mistake sent them on by another and more direct route, which was 
the most expeditious course to adopt in the circumstances. In consequence of 
the delay the goods arriyed at their destination in a damaged condition : — Held, 
that the defendants were relieyed from liability by the terms of the contract. 
FotUr y. Great JTestern Sy. Co., [1904] 2 K. B. 306 ; 73 L. J. K. B. 811 ; 90 
L. T. 779 ; 62 W. R. 685. 

3. The schedule of the Great Western Railway Company (Rates and Charges) 
Order Confirmation Act, 1891, proyides that weight, except as to stone and 
timber, when charged by measurement, shall be actual weight. In the daasifi* 
cation of merchandise traffic, Class C includes, among other items, *'pitwood 
for mining purposes," and ''timber," actual machine weight; and Class 1 
includes, among other items, " timber, measurement weight." The rates in 
respect of Class C are lower than those in respect of Class 1. A timber 
merchant consigned by the railway a quantity of pitwood for mining purposes 
by measurement weight : — Held, that if the traders claim the benefit of the 
C^ass C rates, the railway company may charge those rates on the actual 
machine weight ; but that if the pitwood is conaigned at measurement weight, 
the railway company are entitled to charge the rates applicable to goods in 
Class 1. Great JTetUm Ry. Co. y. Caswell ^ Bowden, [1904] 2 K. B. 608 ; 73 
Li. J. Sl. B. 834. 

4. Section 90 of the Railways Clauses Act, 1846, proyides that all tolU by the 
special Act authorised to be taken shall be charged equally to all persons. 
Section 203 of the Midland Railway Company's Act, 1844, enacts that '* all toUs 
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lor the nae of the railway ahall be at all times charged equally to all persoiiB 
and after the same rate." Begnlation 3 of Fart V. of the schedale to the 
Midland Railway Company (Ratee and Charges) Order Confirmation Act, 1891, 
proYides that the company shall not be under obligation to convey by passenger 
train any merchandise other than perishables. A firm of carriers delivered to 
the company at one of their stations certain non-perishable goods for conveyance 
by passenger train, and the company duly forwarded them, charging a rate 
including collection, the company making no rate for such g^oods by passenger 
train which did not include collection. In an action by the carriers to recover 
that portion of the rate which represented the cost of collection : — Held^ that, as 
the railway company were under no statutory obligation to carry the non- 
perishable goods by passeng^ train, and no rate was imposed by statute in 
respect of such carriage, the company (who at the same time were not debarred 
from so carrying the goods, and had the right so to carry them) did not fall 
with respect to the carriage of the goods within the ''equality*' proviso of 
section 90 of the Railways Clauses Act, 1845, and were entitled to demand from 
persons who wished to send such goods by passengper train a special rate 
including collection, carriage and delivery, although the collection had been in 
fact made by the sender himself. Stone v. Midland Ry.^ [1904] 1 K. B. 669 ; 

73 L. J. K. B. 392 ; 90 L. T. 194 ; 62 W. R. 491. 

5. By section 98 of the Railways Clauses Act, 1845, the owner or person 
having the care of any carriage or goods passing or being upon a railway is 
bound, on demand, to give to the collector of tolls an exact account in writing 
of the gfoods conveyed by any such carriage. By section 99, if any such owner 
or person gives a false account with intent to avoid payment of tolls payable in 
respect of the goods, he is liable to a penalty : — Heldf that these sections apply 
to cases where the railway company are themselves acting as carriers, and that 
*' tolls *' includes rates and charges for goods carried upon the railway, and that 
the goods need not be aotuaDy upon the railway at the time when the demand 
for an account is made or an account is given. The appellants brought to the 
respondents' goods station tiiree cases of gfoods for conveyance by railway, and 
delivered to the respondents' servants consignment notos in which the goods 
were undescribed by tiie appellants with the object of procuring the carriage of 
the goods at a lower rate than would have been chargfed if they had been 
conrectiy described : — Held^ that the appellants had committed an offence within 
sections 98 and 99 of the Railways Clauses Act, 1845, and the *' demand " 
necessary by the former section was satisfied under the circumstances. But, 
qua re, whether where a false accoimt is delivered, it is necessary to prove a 
demand. Moreing v. London and North-Western Ry. Co., [1905] 2 K. B. 113; 

74 L. J. K. B. 540 ; 92 L. T. 421 ; 68 W. R. 605. 

6. The plaintiff delivered to the railway company a parcel of sheepskins to be 
carried from Paddington to Winchester. On their arrival at Winchester the 
sheepskins were foimd to be damag^ owing to their having been carried in a 
truck in which wood- chips were used as a litter, and the wood-chips became 
entangled in the wool. The plaintiff wrote to the station-master at Winchester 
complaining of the damag^e and requesting him to communicate with the 
authorities at Padding^n to prevent the recurrence of the injury as further oon- 
sig^nment of skins would be shortly sent. He received a reply from the station- 
master saying, " I have asked our Paddington people not to use the kind of 
litter you object to in the future." Subsequeutiy the plaintiff sent a second 
parcel of sheepskins from Fftddington to Winchester. This parcel also arrived 
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damaged from being pnt into a track oontaining wood-ohips. BoUi consign- 
ments were oarzied at *^ owner's risk" nnder a oommgnment note which 
exempted the railway oompanj from all liabilitieB for damage except upon 
proof that it arose from wilfnl ndsoondnct on the part of the railwaj company's 
serrants. In an action to recover damages to the second parcel of skins : — HM^ 
that in the absence of proof that the persons who actaallj loaded the goods in 
the tracks or who saperintended their loading had notice that the mode of 
packing adopted was likelj to be injorioas to the goods, there was no evidence 
of wilfal misconduct on behalf of the railway company's servants, and that the 
fact that some other official of the railway company had that notice was not 
sufficient. Ford«r v. Great, JFestem Ey, Co.y [1905] 2 K. B. 632 ; 74 L. J. K. B. 
871 ; 93 L. T. 344 ; 63 W. B. 674. 

7. Fish was carried by a railway company under a consignment note relating 
to perishable merchandise, which provided that it was to be carried by the railway 
company *' by passenger train " : — Held, that a fish train which had the equip- 
ment and privileges of a passenger train, but did not carry passengers, was a 
''passenger train " in the sense of the consignment note. Caledonian J2y. Co. v. 
Muirhead'g Trawlers, LimUed, 6 F. 606 ; 41 S. L. B. 418. 

8. The owners of a steamship of 4,000 tons, which had broken one of her 
pistons and was lying at Plymouth, got another cast at Fort Glasgow and sent 
by rail from there to Plymouth. The agreement with the railway company 
was that the casting should be carried by passenger train at a special rate and 
at the company's risk. A delay of between three and four days having taken 
place in delivery, the ship owner sued the company for the wages and coal 
expended while waiting for the piston and for loss of profit caused by the 
detention of the ship amounting to 300/. The railway company admitted that 
there had been a breach of contract, but they disputed the amount of damages 
claimed. It was proved that the railway company received notice from the 
ship owner's agents that the carriage was urgent, and that any delay in the 
delivery of the casting would cause the detention of the ship, but the company 
were not informed of the size of the ship, and that it had a crew of fifty- seven 
men on board, and that the casting was a piston and formed part of the 
machinery of the vessel : — Seld, that the railway company were not liable for 
the loss of profits, and were only liable for a portion (estimated at 60/.) of the 
amount expended on wages, coal, &c. while the ship was waiting for the piston. 
** JOen qf OgiV Co. t. Caledonian By,, 6 F. 99 ; 4 8. L. B. 72. 



FASSENGEB TRAFFIC.]— 1. A railway company is not liable in damages 
for failing to see an intoxicated passenger safely off the station platform at 
which he has arrived in one of their trains. MeGormiek v. Caledonian Jty, Co,, 
6 F. 862 ; 41 S. L. B. 28. As to liability of railway company for injuries 
caused to passenger by act of drunken man admitted on their premises, see 
Adderley v. Great Northern {of Ireland) By, Co., [1906] 2 I. B. 378. 

2. A contract.by a railway company to carry a passenger from one station to 
another does net in the absence of special terms entitle the passenger to break 
the journey at an intermediate station, although the station where the passenger 
desires to alight and stay for a time is a junction at which a change of trains is 
necessary. Mhton t. Lane. # York. By. Go,, [1904] 2 K: B. 313 ; 73 L. J. E. B. 
701 ; 91 L. T. 349 ; 62 W. B. 666. 
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8. The ihxoDgh fare hy a railway from H. to M. was greater than tlie fazes 
from H. to S., an intermediate station, and from 8. to M. added together. The 
defendant, intending to trayel from H. to M., took a tioket at H. fur S. On 
aniving at 8. he gare up his tioket, tendered the fare from S. to M., which was 
refused, bat he was permitted to trayel on to M. by the same train without a 
ticket ; oonditLons against nsing a tioket for any other station than that for 
whioh it was issued and against rebooking at any intermediate station by the 
same train were incorporated into the contract. In an action by the railway 
company to recover 9<{., the excess through fare : — S0ldf that the defendant was 
liable for the through fare for the entire journey less the amount which he had 
already paid, and not merely for the fare from S. to M. London and North- 
JFeatem Ry. Co, y. mneheliffo, [1903] 2 K. B. 32 ; 72 L. J. E. B. 630 ; 88 L. T. 
800 ; 51 W. B. 656. 

BATINa OF BAXLWATB.]— 1. A ndlway company oonstruoted a short line 
to connect their system with that of another company, under an agreement with 
such company. There were no stations or sidings on the line, nor did the line 
originate any trafiB.c; the whole traffic oonjiisted of through traffic passing 
between the systems of the two railway companies. No railway company other 
than these two could have been found to acquire the line. Its sole advantage 
to these companies was for the exchange of traffic under the agreement for that 
purpose between them : — Held, that for the purpose of arriving at the rateable 
value of the line, the capital sum expended upon its construction vras not an 
element whioh could be taken into consideration. Great Central Ry» Co, v. 
Banbury Union, [1906] 1 K. B. 597 ; 75 L. J. K. B. 165. 

2. For rating purposes, additional or reUef lines at a railway station must be 
treated as nmning lines and directly productive, and they are not the less so 
because they are used incidentally for other purposes, such as shunting. But 
lines at the station required only for purposes quite apart from anything arising 
in the particular parish— as for standing in waiting of through goods traffic 
—ought not to be treated as ninning lines, but as indirectly productive lines. 
Great Northern By. Co, and Bdmonton Union, In re, 93 L. T. 479. 

BIDING-.] — ^By agreements between a railway company and a landowner, the 
railway company undertook ** to maintain and uphold in full effidenoy in all 
time coming " a siding of their railway for the accommodation of the land- 
owner and his tenants. The landowner brought an action to have it declared 
that the railway company were bound to receive and accept delivery of all 
parcels, merchandise, &c. duly tendered by him or his tenants at the sidLug, 
and transmit them at ordinary rates ; to provide a staff of servants sufficient 
for the traffic at the siding during the usual business hours on every lawful 
day, and supply a sufficient staff of servants, plant, madunery, wagons 
(including a '' sundries" wagon when required for the transmission of parcels 
at least once daily), as well as a crane for the dischargee of heavy goods: — 
Seld, that the agreement referred only to the structural maintenance of the 
siding and works connecting therewith (whioh were not alleged to be inefficient), 
and did not extend to the working of the siding or to questions as to facilities 
for traffic, and that the question of whether proper facilities were provided at 
the siding— such facilities not being matter of contract — ^was a question for the 
determination of the Bailway Gommissioners. Kennedy v. Glaagow and South' 
Weetem By, Co,, 8 F. 13 ; 43 8. L. B. 31. 
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ULTBA VIBES.] — 1. If a railwaj company oames goods for a oiutoiner at a 
lower rate than that charged to other ouatomers, it giyes the hitter the right to 
complain to the Railway Commissioners of an nndue preference, bnt it does not 
enable a shareholder to bxing an action against the company and the preferred 
onstomer for an account and an order that the preferred customer shonld make 
good the deficiency, or for an injunction against the railway company to 
restrain further preference. Anderson v. Midland Ry,, [1902] 1 Gh. 369 ; 71 
L. J. Ch. 89 ; 85 L. T. 408 ; 50 W. B. 40. 

2. Bailway companies, unless specially authorized to do so, have no power to 
cany on businefls as omnibus proprietors for the purpose of distributing and 
collecting their passengers as incidental to their undertaking. Attomey^Oenera,. 
V. Merwy By. Co., [1906] 1 Ch. 811 ; 75 L. J. Ch. 385. 
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MiLLOM AND ASKAM HeMATITB IrON CoMPANY, LlMlTED 

FuRKEss Railway Company, North -Eastern Railway 
Company, and London and North-Western Railway 
Company (^). 

Increase of Bate — Undue Preference — Group Rates — Railway and Canal 
Traffic Act, 1888 (51 <fe 52 Vict, c. 25), «. 29— Railway and Canal 
Traffic Act, 1894 (67 & 58 Vict. c. 54), «. 1. 

A railway oompanj carried coke to oertain ironworks, and grouped them. January 27, 
Upon oomplaint bj the owners of one of such works that the gproup rate created 1903. 

an undue prejudice to them, and an undue preference to their competitors in 
the group, the Railway Commissioners held (^) that the railway company had 
not created an undue preference. Subsequently the railway company took one 
of the ironworks out of such group. Upon complaint that the Railway Com- 
missioners haying declared the g^rouping of these yarious ironworks to be reason- 
able, the railway company were not justified in taking works out of the group- 
ing in which they had been so included. 

Held, that section 29 of the Railway and Canal Traffic Act, 1888, did not 
preyent a railway company from grouping de nwo, or dissolying a group, or 
taking one place out of it in the sense of leayiug the others in, and not putting 
that one in. 

Quare, whether under section 1 of the Railway and Canal Traffic Act, 1894, 
a railway company can be called upon to justify the increase of rates which 
haye been lowered since December 31st, 1892, but re-raised to a point not 
exceeding the leyel of 1892. 

This was an appKcation under section 1 of the Railway and 
Canal Traffic Act, 1894, for an order declaring that the 

(*) Before WsiaHT, J., and Comnussioners Sir Fbsdebicz Vbxl and Viscount 
CoBELAV, sitting at the Royal Courts of Justice, London. 

(^) North LoMdaU Iron and Steel Co, y. Fumeat Ry. Co. and Others, ante, 
Vol. VII. 146. 

B. 1 
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1903. increased rate and charge made hj the defendant railway 

Millomanb" companies for the carriage of coke to the applicants' ironworks 

'^msS^' were unreasonable; and also imder section 2 of the Railway 

Co. Ltd. and Canal Traffic Act, 1854, enjoining the defendant railway 

FimwFss companies to desist from unduly prejudicing the applicants, 

KosTH-' ^^d gi^^g ^^ undue preference to the Barrow Hematite Steel 

^^Co^l^^' company and the North Lonsdale Iron and Steel company in 

LoiTDON AND respect of the rates and charges for the carriage of coke to their 

Western ironworks at Hindpool and TJlverston, respectively. 

Rt. Co. mi . . 

The application, so far as material, was as follows : — 

1. The applicant company are manufacturers of pig iron, 

and owners of extensive blast furnaces and ironworks at 
MiUom, in the County of Cumberland, and also at 
Askam, North Lancashire, both in the hematite iron 
producing district usually known as "the Furness dis- 
trict," and for the purposes of their business require to 
receive large quantities of coke which is principally 
obtained from the collieries of Durham. 

2. In the same district are other large manufacturers of pig 

iron, and owners of ironworks. Of these the Barrow 
Hematite Steel company. Limited, own works at Hind- 
pool, Barrow-in-Furness, and the North Lonsdale Iron 
and Steel company own works at TJlverston, both of 
which obtain their principal supply of coke from the 
collieries of Durham. 

3. The Furness railway company are the owners of the line 

of railway which serves the Furness district. The coke 
for the various works above mentioned, including those 
of the applicants, is received from collieries, stations and 
sidings, in Durham, by the North-Eastem railway com- 
pany, and is carried by that company and the London 
and North- Western railway company to Camforth, 
and from thence by the Furness railway company to 
the various works in the district. The distance from 
Camforth to the Askam works of the applicants is 
26 miles 49 chains; to the Millom works, 38 miles 
13 chains; to the Hindpool works of the Barrow 
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Hematite Steel company, 28 miles 66 chains; and to 1903. 
the works of the North Lonsdale Iron and Steel com- millomanT 
pany, at Ulvereton, 18 miles 48 chains. ^^i^' 

4. The Fumess railway company have, or they in conjunc- 'v, 

tion with one or both of the above named railway com- r^c^ 
panies have, since the last day of December, 1892, pjj^^^% 
namely, on the 1st day of January, 1901, directly Co., ajjd 
increased the rate for coke between comenes, stations Kobth- 
and sidings in Durham to the MiUom ironworks by the ^^^f 
amount of 3^. per ton, but no alteration has been made 
in the rate for coke between the said collieries to Askam, 
or to the other ironworks above mentioned. 

5. The applicants say that the increase is unreasonable, and 

that they are aggrieved by reason thereof, and they 
further say that they are treated in an oppressive 
manner, and placed at an undue and imreasonable 
prejudice and disadvantage in competition with the 
other above mentioned ironworks, the rates to which 
have not been altered, and to which an undue preference 
is now given. 

12. From 1865 to the 1st of January, 1901, the rates 
charged for the carriage of coke to the various works at 
Millom, at Askam, and at Hindpool, Barrow, were 
based on a group rate which the said Fumess railway 
company successfully defended before the Court of the 
Bailway and Canal Commission in 1891, in the matter 
of an appUcation of the said North Lonsdale Iron and 
Steel company against the Fumess railway company 
and others. 

14. The course of trade, which is similar for all the said iron 
companies, is that the North-Eastem railway company 
collect the coke from the colliery owners, charging them 
a through rate for its conveyance to the iron companies. 
The colliery owners include this in the price charged to 
the iron companies. The colliery owners, as agents for 
the applicants, have at their request refused to pay the 
increased rate to the North-Eastem railway company. 

1(2) 
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1903. The general manager of that company, in a letter dated 

MiLLoitAWD^ the 1st November, 1901, and the assistant traffic manager 

^^^S^" ^* *^® London and North- Western railway company, 

Co. Ltd. i^ a letter dated the 19th November, 1901, both state 

PuHNEss that the question of the additional charge is one which 

NoBiH-' entirely concerns the Furness railway company. 

"^Co^^OT^* 15. The total sum claimed in respect of the additional charge 

London and f qj- carriage of coke to the complainant company amounts 

Westobn during the year 1901 to over 1,700/., and the Furness 

railway company claim that this sum shall be paid to 
the North-Eastem railway company, as their agents, by 
the various colliery owners who are consignors of coke to 
the applicants. In the event of this amount being 
recovered from these consignors, the applicants will 
suffer damage to that amount, and claim damages in 
respect thereof of the sum of 2,000/. 

The answer of the Furness railway company, so far as 
material, was as follows : — 

1. The defendants admit that the rate for coke has been 
increased, as stated in paragraph 4 of the application, 
and tliey submit that the said increase of the rate is 
reasonable. 

2. The defendants deny that the applicants have been treated 
in an oppressive manner or placed at an undue or un- 
reasonable prejudice or disadvantage in competition with 
the Hindpool works of the BaiTow Hematite Steel 
company or the Ulverston works of the North Lonsdale 
Iron and Steel company, and they deny that an imdue 
preference has been given to either of the said works. 

3. The coke rate to Millom was fixed as long ago as 1865, 
and was then fixed at a very low figure in order to assist 
what was then a newly established undertaking. The 
rate remained the same as charged to Hindpool and 
Askam, notwithstanding that the defendants' expenses 
had increased until the 1st of January, 1901. Moreover, 
the said rate was exceptionally and unduly low, having 
regard to the fact that, although Millom is at a much 



RAILWAY AND CANAL TRAFFIC CASES. 

greater distance from the Durham oollieries than Hind- 1903. 



pool and Askam, the rate for coke was the same to all Millom and 
these places. The distance to Millom is 10 miles 14 chains tite Ibon 
greater than to Hindpool, 11 miles 72 chains greater than ^-J^^' 
to Askam, and 19 miles 75 chains greater than to ^^^^^^ 
Ulverston. The rate for coke to TJlverston is b^d. less Noeth- 
per ton than the rate to Askam and Hindpool. co., aud 

9. The defendants further submit that the applicants do not ^^rat^'^ 
pay the coke rates of which the increase is complained Westbbn 
of, and are consequently not entitled to make this appli- 
cation. The contract for the carriage of coke is made by 
the colliery owners with the railway company, and the 
rate is paid by the colliery owners to the railway com- 
pany. The colliery owners deliver the coke carriage 
paid at the applicants' works, and the applicants are not 
affected by the increased rate. 

The Fumess railway company in respect of coke traffic in the 
Fumess district have for many years charged group rates. The 
works which were grouped were the applicants' works at Millom 
and Askam, the Barrow Hematite Steel company's works at 
Hindpool, and the North Lonsdale Steel company's works at 
Ulverston. 

In 1891 the North Lonsdale company complained that, 
although their works were 18 miles from Carnforth (the junction 
of the Fumess railway company with the London and North- 
Western railway company) as compared with the other iron- 
works, which were 27, 28, and 38 nules respectively from Cam- 
forth, they were only charged 6d. a ton less than the owners of 
the other works in respect of the coke. The Bailway Commis- 
sioners held (^) that the railway companies had made sufficient 
allowance for the difference in distance between the works, and 
therefore that the grouping was reasonable. 

In 1894 the group rate for coke to these ironworks was 
reduced 6d. 

On the Ist of January, 1901, the defendant railway companies 

(') Antfy VoL VII. U6. 



RAILWAY AND CANAL TRAFFIC CASES. 

1903. issued a notice under the Bailway and Canal Traffic Act, 1888, 



Millohand" that they intended to increase the rates from collieries, stations 

titoIbon^" *^^ sidings in Durham and Northumberland: to Camforth 

Co. Ltd. iron\^orks, North Lonsdale ironworks, Askam ironworks, 

FuBNEsa Hindpool ironworks. Amount of increase in present rates, 

NoBTH^' 7^ per cent., and also to increase the rates from such collieries 

^ Col"*!^^^' " *^- Millom ironworks 7^ per cent, increase and 3d. per ton 

LoOT)ON AHD additional," and to Maryport, Solway, and all the other works 

Westkbk 7J per cent, increase. On the 1st of November, 1901, the 

railway companies gave notice they were not going to increase 

any of the rates by the 7^ per cent. The increase which the 

applicants complain of as being unreasonable is this Sd. per ton 

on the coke sent to the Millom ironworks, and the applicants 

further say that the addition of this 3d. to the coke rates they 

pay in respect of their Millom ironworks unduly prejudices 

them, and gives an undue preference to the ironworks at 

Hindpool and to Ulverston. 

C. A. CrippSf K.C. {E. Moan^ K.C.^ with him), for the Fumess 
railway company. The rate we are, in fact, charging to the 
applicants' works, at Millom, is less than we were charging on 
the 31st December, 1892, which is the date to which section 1 
of the Act of 1894 refers. In 1894, the rate to the group was 
reduced Qd. Since 1901, 3^. per ton has been added to the 
group rate on coke traffic to the Millom ironworks ; so that at 
the present time it is 3^^. less than it was on the 31st December, 
1892. So long as the rate we are dealing with is not above the 
level of December, 1892, we have not got to justify under the 
Act of 1894. In Mansion House Association v. London 8f Nort?^ 
Western Ry. Co. (^), Lord Justice Kay, in considering section 1 
of the Act of 1894, said : " This Act of Parliament has nothing 
to do whatever with a rate or charge unless it has been increased 
since 1892." There is also a dictum of Mr. Justice "Wright in 
Smith 8f Forrest v. London 4r North^Western Ry. Co. (2), where 
he says : " The real security of investors for the maintenance of 



(1) Ante, Vol. IX. 174. 
P) Ante, Vol. XI. 163. 
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existing rates of dividend, so far as any such security exists, is 1903. 
the absence of any power to compel the railway companies to Millom a»d^ 
reduce their charges below the level of 1892, coupled with the '^^^S^' 
right to raise them on proof that the increase is reasonable. Co. Ltd. 
The rates as they existed at the end of 1892, being presumed Fumsncss 
to have been not excessive." Noeth- 

Eastb&st Rt. 

[Wright, J. : In saying that, I was assuming there would loitoon^t) 

be no change from 1892. I expressed no judicial opinion, as ^^*™" 
to whether rates lowered since 1892 could be raised again with- Rt. Co. 
out justification.] 

Apart from any question of dictum, we rely on the construc- 
tion of the Act of 1894, and say it gives the railway company 
power to deal with their rates up or down, provided they do 
not exceed the limits of the rates charged on the 31st December, 
1892. 

It is lawful for the railway companies to group, if they think 
it is in the general interest of the particular traffic. The same 
discretion which enables them to make it enables them to break 
it up. The Millom works had been given unduly favourable 
conditions, so they were taken out of the group, and the rates 
adjusted without creating an undue preference. 

Balfour Broicnej K,C, (C. E. Allan with him). It is said on 
behalf of the railway company that they are not bound to justify 
the increase, because the total rate is lower than it was in 1892 ; 
but the words of the section are : " Where a railway company 
have, either alone or jointly with any other railway company or 
companies, since the last day of December, 1892, directly or 
indirectly increased, or hereafter increase, directly or indirectly, 
any rate or charge." This Court held that the distances in the 
group were reasonable when the works at Millom were included 
in the group, and to leave out these works and make an extra 
charge in respect of them is to give an undue preference to the 
other works. 

Wright, J. : The objections which are made by the appli- 
cants to what has been done are of two kinds. First, they say 
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that the grouping of the Tarious works has been declared reason- 
able by a judgment of the Court, and that it is not justifiable 
to take the Millom works out of the grouping in which they 
have been so included. It seems to me that this is giving to 
section 29 of the Act of 1888 a finality which was never intended. 
I see nothing in that section which tends to indicate or imply in 
any way that a group once formed is to have any characteristic 
of finality, or that any place has a vested interest in being 
included in that group. I see nothing to prevent the railway 
company from grouping de novo^ or dissolving a group, or 
taking one place out of it in the sense of leaving the others in, 
and not putting that one in. In fact, if groups were to be con- 
sidered rigid and irrevocable, it would be hardly possible to 
comply effectively with the provision of sub-section 2 " that the 
group rates charged, and the places grouped together, shall not 
be such as to create an undue preference," because in many 
cases a grouping, which does not at first produce an undue 
preference, may do so afterwards. I think, therefore, that 
ground of the application fails. 

Then it is said there has been an increase of charge upon the 
Millom coke to the extent of M,, and that that requires justifi- 
cation, and cannot be justified. Now I am not at all sure that 
it does require justification. There is a question of a most 
serious kind on the construction of the first section of the Act of 
1894, whether it means that rates cannot be raised vrithout 
justification, as compared simply with the level at which they 
stood at the end of 1892, or whether the necessity for justifica- 
tion applies also to the re-raising of rates which have been 
lowered since 1892, but re-raised to a point not exceeding the 
level of 1892. I do not think myself that either of the judg- 
ments (^) which have been referred to intended to deal finally with 
that question, which was one of a most serious kind. It is 
obvious that the railway companies would have no stimulus to 
reduce rates if the only consequence was that they could never 



Q) Maruion Sotue Asaodatum y. London and North' Western Ey. Co,^ ante, 
Yo\, IX. p. 174 ; Smith and Forrest v. London and North- Western By. Co. and 
Others, ante. Vol. XI. 163. 
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raise them again, however necessary it might be to do so, 
without going through justifications which might he very 
difficult under the existing circumstances. I would rather not 
give any opinion on that question for the present. I would 
rather deal with it in the other way. The increase in regard to 
Millom has been of this kind. There has been no increase in 
the total rates to Millom, as regards the total rates beyond the 
rates in force in 1892. There hew been a slight increase, I 
think, in the total rates, over the rates which were in force from 
1894 to 189G. There has been a substantial addition to the 
Fumess share of the rates by l^d, over the level for 1892 and 
1893, in 1894 to 1896. I should haVe thought myself it did 
not matter what the Fumess share was in the rate. Where 
there is a through rate, I should think it is the rate that has to 
be paid on the article carried that governs a question of the 
kind. I do not know that it is absolutely necessary to decide 
that, because if the increase of rate, whatever it is, needs justifi- 
cation, I think it is justified. I do not think any justification is 
shown on the ground of increased cost. The railway company 
has hardly really attempted to go into that, and probably are 
not prepared to go into it at present — it is much too difficult a 
question to raise without necessity — but I think the increase is 
justified on the mileage under the circumstances of this case. 
The increase of the charge to Millom is a partial correction of 
an undue advantage, and does not overtake the exceptional 
benefit which Millom previously had as compared with the other 
oases grouped with it, comparing the rate with the mileage. 
The increase in the rate to the disadvantage of Millom does not 
at all even yet reach or correspond with the difference between 
the placing of North Lonsdale as compared with Barrow, 
28 miles and 48 chains. Then, of course, when you come to 
mileage, it is still less than that. No attack whatever has been 
made on the reasonableness per se of the new rate charged to 
Millom, or the reasonableness per se of the rate as continued to 
Askam and the other places. No witness has come to say that 
the rate charged to Askam and the other places is, in itself, too 
low, having regard to the circumstances of the traffic, or that 
the rate now charged to Millom is too high in itself, having 
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1903. regard to the circumstanceB of the traffic. I thiok, therefore, 
Uoxott *Ni> the Bpplioation fails. 

Co. I/n>. Sir Frederick Peel and Lord Cobham concurred. 

TuasxK 

Rt. Co., [Solicitors for the applicants : Burton, Yeaies qr Hart, agents 

EiSTBBK Kt. for Hart, Jackson 8f 8om, Ulverston. 
Co., um 

NoBTH- Solicatora for the defendants : Currry, Holland ?f Currey.'l 

Webtebv 
Et.Co. 



RAILWAY AND CANAL TRAFFIC CASES. 11 



Great "Western Railway Company 

V, 

Postmaster-General {}). 

Conveyance of MaiU — Measure of Remuneration to the Railway Company^ 
Deductions from Parcels Rates — Charges for Travelling Sorters at 
Secuon Ticket Rates — Special Trains — The Railways {Conveyance of 
Mails) Ad, 1838 (1 & 2 Vict, c. 9S)— Regulation of Railways Act, 1868 
(31 db 32 Vict. c. 119), s. 3(S^ Conveyance of Mails Act, 1893 (56 <t 57 
Vict. c. 38), s. 1. 

Upon an application to determine the amount of the remuneration to be paid January 29, ZO, 
per annum by the FoBtmaster- General to the Great Western railway oompanj February 6, 6, 
for the oonyeyance of mails on their railway, and for the servioes performed and ^^' yo'j 77 
aooommodation provided by them in connection therewith : — ^July 31 ' 

Held, that to arrive at a ''reasonable remuneration " to be paid to the railway August 1,12, 
company for the conyeyanoe of mail bagfs, the railway company's ordinary scale 1903. 

of rates for parcels should be applied less certain deductions to countervail ' 

expenses incurred by the railway company in carrying parcels for the public, 
and not incurred in case of the mails, viz. : 25 per cent, for terminal services, and ' 
10 per cent, on account of the substantial difference between mail bags and 
parcels in the quantity of the bags, and the regularity with which they are 
supplied for conveyance. 

The railway company claimed to be paid full passenger fares for servants of 
the Post Office travelling in the sorting carriages. The Postmaster-Greneral 
objected to make any payment for the space occupied by the sorters in the 
cazriage, on the ground that as the carriages are paid for, the sorters at work in 
them dioulu travel free of charge. 

Ssld, that the railway company should be paid for the conveyance of sorters 
and other servants of the Post Office at season ticket rates. 

The railway company claimed to charge for <'rent" for sites of letter boxes 
at stations, and for conveyance of mails by omnibus. 

Held, that such matters were outside the question of conveyance of mails by 
train ; but charges were authorised for the use of the company's premises by 
the Post Office staff, and for assiBtance in transferring mails rendered by the 
servants of the railway company. 

This was an application under the Gonyejonce of Mails 
Act, 1893. 

{}) Before WxtioHT, J., and Commissioners Sir Fbedbbick Peel and Viscount 
GOBHiX, sitting at the Royal Courts of Justice, London. 
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1903. The railway company, from 1883 imtil 1899, had been 

GbeIt remunerated for their services in the conveyance of mails under 

Rt^^CoT ^^ agreement of March, 1885. Owing to the increase in tlie 

n ^' volume of the mails, and in their working expenses and train 

PoSnCASTBB- ^ , 

Genebal. mileage worked, the company determined the agreement in 
February, 1899. They now asked that the rates to be charged 
should be not less than ordinary parcels rates; and that the 
servants of the Postmaster-General, when conveyed by train, 
should pay ordinary fares. In addition to these charges, they 
asked for a remuneration of 5«. per train mile in respect of 
two special express mail trains ordered by the Postmaster- 
General. 

The Postmaster-General in his answer pointed out that the 
services rendered in respect of the conveyance of mails were far 
less onerous than those rendered in conveying parcels — the 
mails being conveyed in mail bags, which were generally 
delivered and received at the train by servants of the Post- 
master-General ; no accounts of mails being kept, and no 
payments made compensated for loss, damage or delay; and, 
finally, the despatches of mail bags being regular and constant. 
He contended that sorters should be conveyed at season ticket 
rates; and that whatever rate per train mile run should be 
decided on as a reasonable remuneration for the running of the 
special trains, there should be no additional payment for 
the mails and servants of the Post Office conveyed in such 
trains. 

C. A. Crippsy K,C,y Asqinthy K.C.y and F, G, Thomasy ap- 
peared for the railway company. 

Attornet/- General {Sir JR. Finlayy K.C,)y Solicitor' General {Sir 
E, Carsoity K,C,), and S, W. Casaerlyy appeared for the Post- 
master-General. 

The other facts in the case and the arguments of counsel are 
sufficiently set out in the judgment of the Court, which was 
delivered by Sir Frederick Peel. 
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Sir Frederick Peel : We have in this case to determine the 1903. 



amount of the total yearly sum that should be paid by the Post- Gbs^t 
master-General to the Gfreat Western railway company for the r^^cJJ' 
conveyance of mails by their trains, first for the period from _ •• 
20th August, 1899, to the 31st December, 1901, and secondly GBmauL. 
from 1st January, 1902, when the two special postal trains sir 7. Peel, 
began to run daily between Paddington and Penzance. 

Up to a recent date, the services to be performed on the one 
side, and the payment to be made on the other, had been regu- 
lated by a contract entered into in March, 1885. This contract, 
besides reserving to the Postmaster-General his right to use for 
the conveyance of mails any of the trains of the company 
passing over their railways, gave him a control over the running 
of particular trains, fixing their hours of arrival and departure, 
and the number and duration of their stoppages, and providing 
that no change should be made in these respects, except with his 
consent ; and according to a return made in April, 1899, two- 
fifths of the letter mail bags are sent in these controlled trains, 
as against three-fifths sent in the company's ordinary or uncon- 
trolled trains. The mails might, the contract went on to 
provide, either be sent in charge of officers of the Post Office 
travelling with them, or be taken charge of by the railway 
company's guards, and at the present time two-thirds of the 
mails are sent by the Post Office in charge of the company's 
guards or other servants. Furthermore, to enable the mails to 
be sorted on the journey, the railway company were to supply, 
if required, special vehicles or sorting carriages, and the vehicles 
so supplied and in constant use at the present time, are over 
twenty in number. For these services, together with others of 
less importance, the sum to be paid by the Postmaster-General 
was fixed at 115,000/. per annum, afterwards increased by 
8,100/., partly for accelerations of speed and partly for addi- 
tional trains. A further sum also was payable for the convey- 
ance of mails from abroad landed at Plymouth, and in the 
company's claim as from 1st January, 1902, it makes an item 
of 6,304/., but it is agreed that this item shall be reserved for 
separate arrangement, and we omit it therefore from our calcu- 
lations. The contract of 1885 remained in force, as we have 
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1903. said, till lately ; but meanwhile the total weight and number of 
mail bags carried by the Great Western company had been 
increasing yearly, and had become at last, as it seemed to 
the company, out of proportion to the fixed payment. The 
Postmaster-General, however, would not agree to any increase 
Sir p. Peel, of payment, as he considered the sum paid under the contract 
to be not only still sufficient, notwithstanding the increase in the 
number of bags conveyed, but also to be at a higher rate than 
any other large company was receiving. The Great Western 
therefore gave notice in 1899 to terminate the contract, and on 
20th August of that year it ceased to be in operation. 

Now the evidence at hand does not show, nor have we any 
means of knowing, whether the sum of 115,000/. payable under 
the contract for the various services which were to be rendered 
in return was a lump sum for the whole concern, not distinguish- 
ing so much for one service and so much for another, or whether 
it was the result of a nice calculation of what each separate 
service was worth, but in either case variations must have 
occurred since 1885 affecting more or less the expense caused to 
the company in working the business in some at least of its 
branches, and besides, rates for parcels traffic have been revised, 
and are now for distances above 100 miles considerably lower 
than they were in 1885, and it would not do, therefore, to dispose 
of this case by taking the payment under the contract of 1885 
as a figure to start with, and increasing it in the proportion in 
which the number or weight of bags has increased since that year ; 
and we think the Postmaster-General may reasonably urge, with 
reference to the right he has under the 1 & 2 Vict. c. 98, to have 
the mails conveyed by railway ** at a reasonable rate of charge " 
and "for a reasonable remuneration" (words which have, of 
course, to be borne in mind in dealing with this case, and to 
have practical weight allowed to them) — ^he may reasonably 
urge that effect may be given to his right by the sum to be paid 
in future to the Great Western company being determined not 
upon past agreements, but upon the facts brought before us as 
to the actual expense at which the business as a whole and in 
its different parts is performed. 

We will begin with the claim of the Great Western for the 
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period from and after Ist January, 1902, and deal first with the 1903. 



item of 130,000/. for the conveyance of mails. It is agreed that Gsbat 

W If A l*1C ItlC 

the number of mail bags on which payment for their carriage b,j. Co. 
shall be computed shall be founded on a Post Office return for posrJisTni- 
a week in April, 189;), as checked later by the Great Western GmraBAL. 
company, of the weight and distance travelled of every individual Sir P. Pael. 
bag on the Great Western system, and that the sum due for 
that number, calculated upon the company's scale ol parcel 
rates by passenger train, amounts to 130,000/. There is, 
however, another scale at about half the ordinary rates, which 
is in use on the Great Western railway, and at which the 
company carry parcels of newspapers. The rate, for instance, 
for above 100 miles for parcels weighing 18 lbs. is 1«. 7d.y and 
for newspapers of the same weight at owner's risk 7d. And 
the Postmaster-General contends that there is an analogy 
between mail bags and newspaper parcels which entitles the 
mails to be carried on as favourable terms as newspapers. The 
mails, he says, can be carried at even less cost, for the railway 
company is saved the booking and other office duties estimated 
to cost in the case of newspapers 9'54 per cent, of the charge, 
and is, besides, relieved as to one-third of the mails, as already 
mentioned, from attending to them on the journey. On the 
other hand, the Great Western say that their object in diminish- 
ing the parcels rate in favour of newspapers is to develop and 
increase that class of traffic, and that where, as in the ease of 
the mails, a reduction of rate could have no efPect in bringing a 
greater quantity of them on their line, it would not be a 
legitimate proceeding to make it. We are, on the whole, of 
opinion that it will be best to apply the company's ordinary 
scale of rates for parcels, and to arrive at what the Act 
1 & 2 Vict. c. 98 intends by a reasonable remuneration, by 
making such deductions as may be required to countervail 
expenses incurred by the company in carrying parcels for the 
public and not incurred in the case of the mails. The parcels 
scale includes collection and delivery, as well as other terminal 
services, and the railway company estimate these services to cost 
them in the case of parcels 23*19 per cent, of the gross receipts 
from parcels under 2 cwt., or 55,383/. out of 422,675/. The 
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1903. Postmaster-General makes the proportion to be higher, and to 
Gmat be nearly 50 per cent., as he considers that it should be 
By. Co. taken into account that the receipts come in part from parcels 
PoflTXABTEB- ^^^^^ ^hc pubKc coUcct and deliver themselyes and at their own 
G eneba l. expense, and also include the profit which the railway company 
Sir 7. Peel, may be deemed to make on this portion of their general working 
expenses. The Ghreat Western admit that the sum of 422,575/. 
includes receipts from parcels which they do not collect or 
deliver ; but as a sot-ofE to this they say that they cart parcels 
over 2 cwt., and that the cost at which they do so is included in 
the other sum of 55,383/. Now, in the case of the mails no 
terminal services are performed by the company, and no expense 
incurred by them under that head (certain services in trans- 
ferring mails at Faddington and other stations excepted and 
reserved for separate consideration), and we think, having regard 
to all the circumstances, that the parcels scale less 25 per cent« 
will yield the company as good a net revenue as they earn from 
the parcels which they carry for the public. To pass on to 
another point, the parcels scale is based upon distance, and the 
charge is the same whether the traffic passes over lines belonging 
to one company or over different lines of railway. In the latter 
case, 'however, the rate is divided between the companies inte- 
rested in the proportion of their mileages. But in the claim of 
130,000/., which is made up by charging the full parcels rate, 
according to the distance each mail bag has been carried, no 
distinction appears to have been made between through and 
local bags. Out, however, of the two and a half million bags, 
the agreed yearly number conveyed on the Great Western 
railway, it is reckoned that a number not far short of half a 
million, or 18 per cent, of the total number, are through bags, 
and if the Great Western ought not to receive more in respect 
of this percentage of the bags than they would receive if the 
bags were parcels carried for the public, we must reduce the 
130,000/. less 25 per cent, by about 8 per cent. Lastly, there 
is a substantial diSerence between mail bags and parcels in the 
quantity of the bags and the regularity with which they are 
supplied for conveyance, and if the parcels scale ^an be 
diminished in favour of newspapers in consideration of their 
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money value to the company and of the economy in handling 1903. 
them from the way in which they are prepared for transport, GbkIt 
there is a gain of the like kind to the company in the mode and ^|^^n^^ 
cost of carrying the mails as compared with parcels generally. ». 

Something in the shape of a reduction of charge must be Gbnebal. 
allowed on this account, though it is not to be disregarded that sir 7. Peel. 

the company and their officials, in furtherance of the public 

interests, devote especial care to the safe railway transit of the 
mails and the keeping of good time in the running of mail 
trains. We think the deduction under this head should be 
10 per cent. 

In the number of mail bags for which the Great Western 
would receive at the full parcels rate the sum of 130,000/., no 
account has been taken of the difference in the weight of mails 
carried on the Gbeat Western I'ailway at Christmas time as 
compared with other times of the year. The extra weight in 
the Christmas period is, in the opinion of the railway company, 
equal to the total weight which is carried in four weeks at other 
times, and they claim on this account a four weeks' proportion 
of the 130,000/., or an extra sum of 10,000/. per annum. The 
Fostmaster-Qeneral, on the other hand, reckons the increase of 
weight to be no more than the weight of four normal days, or 
an eightieth part of the year, which would reduce the claim of 
the Great Western from 10,000/. to 446/., on the newspaper 
scale of rates, as applied by the Post Office. He gives, in 
support of his contention, a return of the actual weight of mails 
dealt with at several places served by the Great Western on 
four days at Christmas time, and the weight so found is about 
four times the average weight carried in the same number of 
days at other times. It may be that the effect of Christmas on 
the mails extends over a longer time than four days ; but the 
time would not exceed, we think, a week, and we may allow for 
this traffic 1,550/. a year. Thus the entire annual sum for the 
conveyance of mails wiU amount to 82,280/. 

The Great Western company provide mail vans or sorting 
carriages in their trains for the convenience of the Post Office, 
and they claim to be paid for the construction, maintenance, 
lighting, and haulage of these vans at the rate of 9d, per train 

u '> 
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1903. mile on vans weighing over 20 tons, and at lesser rates on vans 
under that weight. The total running of the sorting carriages, 
exclusive of those in the special postal trains, which are separately 
dealt with, is 565,000 miles, of which 417,000 miles are charged 
at the 9^. rate, and the sum that would he payahle at this and 
Sir F. Peel, the lower rates amounts to 18,167/. a year. The 9d. appears to 
be arrived at by reckoning the average cost of working a 
passenger train at from 2s, 9d, to Ss. a mile, equivalent to a 
cost per carriage at seven carriages to a train of about 6c/., and 
by adding to this a charge for the accommodation of a van 
which can be used as a travelling post office. But if we take 
the average receipts per mile from general traffic of the trains 
which conveyed sorting carriages, as tested by the company, 
and divide them by the number of carriages, the portion earned 
by each carriage, which would be from eleven pence to one 
shilling, would be much below what a van at 9d. a mile plus the 
sums payable for the mails and sorters travelling in it would be 
worth to the company, and we see no reason why the van 
should pay so much better, and we also think that the payment 
under this head should be something like what the railway 
company receive for providing and hauling the vans for the 
parcel post. The Post Office (Parcels) Act, 1882, section 3, sub- 
section 5, enacts that every railway company shall, if the 
Postmaster- General so require, provide in every train not being 
an express or mail train, a special parcel van or other separate 
accommodation for sorting parcels carried by such train, and 
that the Postmaster- General shall pay in respect of the said van 
or other accommodation such amount as may be agreed on, and 
the terms of payment which in June, 1883, were proposed by 
the railway companies jointly, and accepted by the Postmaster- 
General, and which are still acted upon, were that the 
Postmaster-General should pay 15 per cent, on the cost of 
constructing a van, and l|r/. per train mile for haulage, pay- 
ment for distances under 50 miles being made as for 50 miles. 
The l^d, per mile and the 15 per cent, on cost of construction 
are equivalent to a payment of 2d. per train mile, and on the 
analogy of this charge rectified by taking into account that the 
haulage rate per van with parcels may have been made specially 
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low with reference to the payment for the conveyance of parcels . 1903. 
as fixed by the Act, viz., 55 per cent, of the gross receipts from Gbeat 
such parcels, contrasting favourably with the earnings from ^y. Co. 
other traffic, and that working expenses have increased, we pQgj^,j;^. 
think 3Jrf. a mile for the 20-ton vans and 2Jrf. and 2d. for the Gmnuui. 
other vehicles, according to the division made of them in the sir F. Peel, 
company's table H 2, may be allowed to the Great Western for 
the construction, maintenance, lighting, and haulage of the vans 
or vehicles provided for the conveyance and sorting of mail 
bags. This wiU make a sum of 7,550/. to be paid per annum. 

Servants of the Post Office use the company's passenger 
trains, but principally as sorters travelling in the sorting 
carriages, to the number of three and a half to each carriage. 
The Post Office has put in a return of the separate journeys 
made by the sorters in 1901, and of the number of miles they 
travelled in sorting carriages. The miles travelled were 
6,221,925 and the journeys 66,146, an average distance of 
84 miles to each journey. The Qreat Western claim to be paid 
full passenger fares on the basis of these figures, and these 
fares at Id. per mile third class amount to 24,475/. in their 
statement of claim. The Postmaster-General objects to making 
any payment for the space occupied by the sorters in the vans, 
and thinks that, as the vans are paid for, the sorters at work in 
them should travel free of charge. But we do not see that there 
is any distinction in principle between sorters and mail bags, 
which would make the mode adopted for paying for the mail 
bags inapplicable to the case of the sorters, and the only question 
is as to the fares that should be charged, whether they should 
be calculated at ordinary 3rd class, or at season ticket rates. We 
think the reason which induces railway companies to reduce 
their rates or fares to season ticket holders applies to the servants 
of the Post Office, and that the objection that a sorter makes 
more journeys in a given time than season ticket holders do on 
the average is not a reason why the sorters should not be placed 
on an equal footing as to fares with the season ticket holders. 
The payment at season ticket rates will, if it is correct to take 
them at two-fifths of a Id. per mile, amount to 10,370/., to 
which a siun of 560/. a year has to be added for journeys in the 

2(2) 
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1903. company's passenger carriages, as stated in the Post Office table 
Gbeat No. 14. . 
KT.™r W® come next to the claim of payment for control of trains. 

PosTMASTK - C/ontrolled trains are either of the. "notice" or " agreement " 
Gkxebal. kind. The former are trains the times of which are fixed by the 

Sir F. Peal. Postmaster-Greneral in the interests of postal traffic, and "agree- 
ment " trains those which are run by the railway company at 
the times that suit best their own general traffic, but which the 
Post Office, finding them to be also convenient to send mails by, 
adopts as mail trains. In neither case can the times at which 
the trains have been appointed to run, whether by the Post- 
master-General or by the railway company, be changed except 
with his consent. The Great Western claim 9d. per train mile 
in. respect of the " notice " trains, and 6d, of the " agreement " 
trains, and these rates would yield them 24,480/. per annum. 
The claim proceeds upon the supposition that a certain loss in 
the traffic receipts of controlled trains is involved in the exercise 
of. the control, and that it is for the Postmaster-General to com- 
pensate the company for the deficiency so arising. Whether 
traffic receipts are in fact . diminished, and if so, what the 
diminution is, can only be guessed, and it is perhaps because no 
data are accessible that we are not told in what way the 9^. and 
6^. per train mile are got at ; but considering that some both of 
the notice and the agreement trains are by no means unremimera- 
tive, and that, notwithstanding, there is, therefore, a number of 
miles which scarcely need assistance, the proposed allowances in 
aid of receipts are after a uniform rate per mile throughout, and 
all trains participate equally, the sums 9d, and 6^. seem to be of 
a more than just and proper amount. The general traffic receipts 
of the different notice and agreement trains were ascertained by 
the Great Western on a day in last February, and, according to 
their statement of what each train's receipts were, as so tested, 
the trains which have each a daily mileage of over 100 miles, 
and together an annual mileage of 567,878 miles, earned on the 
average 58. Ad, per train mile. But February is not a good 
month for railway traffic, and in the case of the Great Western 
the receipts of a week in that month are at least 2o per cent, 
below the weekly average for the whole year, so that the earnings 
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of these, the long distance and most important of the controlled 1903. 
trains, are on the average 65. 8d. per train mile, exclusive of Qbxit 
parcel post or letter mail receipts. Now it is considered by the ^^^J^ 
Great Western that a main line train on their system ought to v, 

earn something like Gs. 6d, a train mile, and a new train from Gbnbbax. 
which 6«. 6(1. was likely to be got would be regarded as a train gir 7. peel. 
the company would be warranted in running. But the 6«. 8rf. """^ 
of the controlled trains referred to above is only part of their 
total earnings. They are mail trains, and they carry both letter 
mails and parcel mails, and are also, with one exception, trains 
by which sorting carriages and sorters are conveyed, and when 
the Post OflBce payments that come from these sources are added 
to the traffic earnings, the gross receipts must, it is evident, yield 
a revenue per train mile much over 6«. 6d. It is no doubt 
possible that these trains would pay still better if the company 
had the power to adapt their times to the hours they considered 
best for obtaining traffic, but that they could in this way make 
an all-round addition of dd. per mile to the earnings of these 
trains, the total annual mileage of which is 543,084 miles, has 
not been nor attempted to be established. The other controlled 
trains include five short distance " notice " trains, but are other- 
wise of the " agreement " class, and in the category mainly of 
branch line trains. Their daily mileage and their traffic receipts 
per mile as tested in February last are inconsiderable, but the 
Ghreat Western do not expect much from branch line trains, 
and are content if their traffic receipts give a return of 2^. 6d. 
per train mile. The annual mileage of these trains, omitting 
three goods trains for which no claim is made, was, as it stood 
at the beginning of 190i, 285,000 miles, but on the 22nd May, 
1902, the Post Office withdrew its control over six of them, of 
which five were the short distance notice trains, and which had 
an annual mileage of 65,000, and the present mileage therefore 
is 2<JO,000 miles. The February receipts of the trains in this 
class have, as in the case of the trains with a daily mileage each 
of above 100 miles, to be brought up to the average for the year, 
and there is besides what they earn irom the conveyance of 
parcels and letter mails ; but this is not a large payment, and 
would not, to judge by the Post Office table No. 7, exceed 6,000/, 
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1903. in all. The control of the Postmaster-General, and the necessity 
of complying with his directions as to the times in the day or 
night at which mails shall he conveyed, hamper in some degree 
no douht the company in the management of their lines of rail- 
way; hut it IB difficult to say precisely what annual sum would 
Sir F. Peel, compensate for the inconvenience and possible decrease of traffic 
receipts. The total mileage of the controlled trains is 763,000 
miles, and we fix the sum to be paid in respect of the items 5 
and 6 of the claim at 10,000/. per annum. For the period from 
January to May 22nd, 1902, the payment will be at the rate of 
10,850/. On the plan of the Post Office of making up the gross 
receipts of main line trains to Gs, (kL per mile, more than at the 
rate of 850/. would be paid for the six trains set free from 
control ; but, on the other hand, the Post Office allow nothing 
for a main line train under control earning Gs. Gd. or more 
per mile, and with one or two exceptions the main line trains 
all do this. 

The item for the special night service to and from the West 
of England has now to be considered. One train each way 
runs daily between Paddington and Penzance, the distanco 
from one place to the other being 326 miles. It is a train for 
postal traffic only, and of the eight sorting or other vehicles of 
which it is made up, four are for letter mails, and four for 
postal parcels. The power to order a special train for post 
letter bags, and to require the whole of it to be appropriated to 
the service of the Post Office exclusively, is given to the Post- 
master-General by the Acts 1 & 2 Vict. c. 98, and 31 & 32 Alct. 
c. 119, and the reason why he has had recourse to this power as 
regards this particular train is that the company's ordinary 
trains did not afPord adequate means or accommodation for the 
carriage of the parcels post, and that other trains to which it 
would be possible to attach carriages for the conveyance and 
sorting of parcels, without affecting prejudicially the convenient 
and punctual working of them, were required. The service is a 
new one, dating from 1st January, 1902, and the remuneration 
to be paid for it is the matter that has to be settled. The best 
and simplest way of doing so seems to be to ascertain on the 
one hand the cost per train mile of providing and nmning a 
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train made up as these postal trains are, and on the other the 1903. 
probable receipts, and then what, if any, with reference to a fair grbat 
rate of profit, is the disproportion between them. The receipts ^^^0^ 
consist of what the Postmaster-General pays the company for _, ^^ 
the conveyance of letters and parcels and for fares of sorters Gbnebal. 
travelling with the mails ; and as to parcels the Post Office gir 7. peei. 
(Parcels) Act, 1882, gives to railway companies for the con- ""^ 
veyance of parcels by railway, and of any Post Office servants 
having the charge of them during conveyance, 55 per cent, of 
the gross receipts at the rates of postage fixed by the Act. The 
average postage per parcel in the last quarter of 1902 was 
5*09^., and on the basis of the earnings of 1902, 55 per cent, of 
the postage at 5-09rf. on about one million parcels conveyed by 
these postal trains, and in no other train, and at half that rate 
on about three million parcels conveyed by another train, as well 
as by one of the postal trains, the Great Western will receive 
29,000/. a year, or rather more than one-fourth of the 107,000/. 
per annum which that company receive altogether for the con- 
veyance of postal parceb. With regard to the letter mails, the 
total payment in 1902 to all railway companies for railway mail 
services, other than parcel mail services, was 1,062,499/. and as 
the yearly number of bags is reckoned to be 23,000,000, the 
payment per bag works out at lid. Of this number 2,644,000 
is the Great Western portion, and it is agreed that, at full 
parcel rates, the sum that would be payable to the Groat 
Western on this number and on the actual journeys made would 
be 130,000/., of which 30,000/. would be earned by the postal 
trains. This sum on the terms of payment applicable under our 
decision will be -reduced to 19,000/., and adding this and 2,500/. 
for the fares of the sorters in the letter bag part of the trains to 
the 29,000/. for parcels, we have 50,500/. as the total yearly 
earnings of these trains. As to the cost, we had in the Smith 
and Forrest Case (^), heard by this Court in 1900, a statement by 
the Great Western of their total working expenses and of the 
estimated amoimt due to passenger trains, and a division of that 
amount, giving to each train mile the same proportion, shows 

(') .^ntfi, Vfl. XI. 1.5G. 
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1903. the train to cost 2«. 8^^. per mile. Some passenger trains are, 

Qji^y of course, run at a greater expense than others, not so much 

WEsraBjf ^jj^ reference to the distinction between main lines and 

V. branch lines, as to their being of greater weight and of a more 

Geztebal. expensive rolling stock, so as to run at higher speed and to 

Sir F. Peel, carry a heavier load, and the Gfreat Western put these 

postal trains with their eight vehicles and powerful locor 

motive engine on a level in these respects with their fast 
express passenger trains. On the other hand the expenses, the 
apportionment of which on the mileage principle gives the 
28. 8ld. average, includes some items such as Government duty, 
steamboat and hotel expenses, &c. which have no connection 
with the postal trains, and for which, therefore, some deduction 
should be made. The evidence of Mr. Churchward, the com- 
pany's locomotive and carriage superintendent, gives us some 
guidance in determining cost. Locomotive and carriage ex- 
penses are principal items of cost, and dealing with the expenses 
pertaining to these two items he finds that they are in the case 
of the postal trains '^ about 15 per cent, above the general 
average of the railway, including branch trains and so forth." 
Whether other items in the 2«. S^d. would be increased in the 
same proportion or at all, is matter only of speculation, for we 
have no evidence on the point, but there may be some increase 
over the average in " maintenance of way," and allowing for 
this we take the total cost per train mile at 2s. lO^d. inclusive 
of cost of providing and drawing the sorting carriages for 
parcels. Taking then this to be the expense incurred by these 
trains in earning their receipts, we think a receipt of 6«. per 
train mile will, regard being had to the regular character of the 
service and the length of the route, yield after paying expenses 
a net profit of an adequate remunerative amount. 6«. a mile 
on a total annual mileage of 237,588 amounts to 71,276/., and 
deducting the receipts from mails (letters and parcels) and from 
sorters, viz., 50,500, there remains a sum of 20,776/. to be paid 
extra to the company. 

There are, lastly, sundry miscellaneous services for each of 
which the Great Western claim a separate sum, but which can 
only be dealt with satisfactorily in the aggregate. The item 
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which comes first, and is also illustrative of the others in the 1903. 
list, is described as " rent for sites of huts and mail exchange gmat 
apparatus, at U. a week per hut, 413/." Two of the items, ^™^?^ 
** rent for sites of Post OflBce letter boxes at stations and user of v. 

company's premises for posting letters in boxes, 516/.," and Genebal. 
" conveyance of mails by omnibus, 340/.," seem to be outside sir pTpeel. 

the question of conveyance of mails by train, and, omitting 

them, the total sum claimed is 8,704/. a year, of which 6,524/. 
is for " use of company's premises by Post OflBce staff," It is 
admitted that a special use is made of the Paddington station 
by the Post Office, and that the company's porters regularly 
render assistance there in transferring letters from the mail 
carts to the railway vans, and also that at a number of stations 
in the country the letter bags are transferred from one train to 
another, either entirely or in port by the railway staff. The 
Post Office suggest that the sum that should be annually allowed 
for these various services taken together should be 3,000/., of 
which 500/. for Paddington station. We think 4,000/. will not 
be more than a fair and moderate sum to allow. 

The whole annual payment then, as we estimate it, will be 
for the period from Ist January, 1902, to 22nd May, 1902, at 
the rate of 136,386/. per annum, and from and after May 22nd, 
at the rate of 135,536/. 

We have now to consider what the payment should be for the 
period from August 20th, 1899, to December 31st, 1901. The 
difference in the service before and after 1st January, 1902, 
arises entirely from the substitution of special postal trains for 
" notice " trains for the night mails between Paddington and 
Penzance. This reduced the number of notice trains by setting 
free the 9 p.m. from Paddington to Penzance, and the 
4.50 p.m. from Penzance to Paddington, and it also reduced 
the number of vans provided and hauled by the railway 
company in notice trains. For the extra number of notice 
trains or trains under control prior to 1st January, 1902, 
the company are entitled to have the annual payment 
fixed for after that date, on the principle on which it has 
been determined, increased by 3,100/., and in respect of the 
vans hauled in the same trains by 7,000/., and to these sums 
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must be added 120/. for the small increase in the total of the 
miscellaneous items Nos. 9 to 23 in Schedule A of the applica- 
tion over the total of the corresponding items in Schedule B. 
The 136,386/. per annum for the first part of 1902 has accord- 
ingly to be increased for the period before 1902 to 146,606/., 
and the payment for that period will be at the rate of 146,606/. 
per annum, less the simi of 20,776/. deducted for the postal 
train payment. 

The Post Office business has a tendency to increase, and it 
may be that without any change in the extent of the Knes used 
or in the use made of them as at the present time, the quantity 
of traffic may show a growth, which if it had already existed 
might have made a substantial variation in some of the items, 
or at least in the chief item, that for conveyance of mails, which 
is directly based upon an agreed number of mail bags. In that 
event an increase under the items affected by the increase of 
traffic could no doubt be arranged. Of course, any such increase 
of remuneration would not necessarily bear any direct propor- 
tion to the increase in the number of mail bags. 



Wright, J. : It may be, of course, that in some matters of 
detail or calculation corrections of the total sums may have to 
be made. Of course, they have not been calculated with pre- 
cision, and there will be liberty to apply if no agreement is 
arrived at. 

[Solicitor to the railway company : it. R, Nelson, 



Solicitor to the Post OflSce : Sir B. Hunter.'} 
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North British Eailway Company 

V. 

Caledonian Eailway Company (^). 

FacilUies under Amalgamation Act — Connecting Trains — Begulation of 
Railways Act, 1873 (36 (^37 Vict. c. 48), «. 8. 

By the Caledonian and Scottish North-Eastem Railways Amalgamation Act, March 5, 6, 
1E66, the Caledonian company are to give to all traffic passing to or from the 1903. 

lines of the North British company from or to the lines of the Scottish North- 
Eastern company (now Caledonian company), <' all such facilities as are nsnal 
or nsefal for the conyenient working or development of railway traffic," includ- 
ing among other thiugs, ^'oonyeniently timed and arranged trains," and "to 
accommodate, manage and forward such traffic, and give such facilities, in- 
cluding ordinary waiting for trains, as effectually, regularly and expeditiously, 
as if it were their own proper traffic, or traffic which they were desirous of 
cultivating to the utmost." 

Seld, that the word '^ ordinary" as applied to waiting for trains, has no 
definite meaning in railway practice. 

Seldf further ^ (1) that in the case of a local branch Caledonian train with 
which a North British train was timed to connect at Perth (in the sense that it 
was timed to arrive half an hour or less before the Caledonian train was timed 
to leave Perth), it should be detained for five minutes; and if the connecting 
train were then sigpnallcd from the signal box immediately outside Perth station, 
such further time as would enable passengers travelling by the train so signalled 
to join the Caledonian train ; the North British company being bound to give 
notice five minutes before the time the Caledonian train was due to leave, if 
there were no possibility of such connection ; (2) that^ in the case of a Caledonian 
west coast main line train legitimately competing with the North British com- 
pany's east coast service, with which a North British train was timed to connect 
at Perth, the Court, taking into consideration the relative number of passengers 
in the two connecting trains, would not order its detention for any definite time ; 
but that the main line train should not be allowed to start from Perth, if the 
North British train should have been signalled from the signal box immediately 
outside Perth station, until the passengers had been duly transferred. 

This was an application under section 8 of the Begulation of 
Eailways Act, 1873, to determine differences which had arisen 

(1) Before Lord Stobxcnth-Dabiino, and Commissioners Sir Fbedsbzck Peel 
and Viscount Cobeak, sitting at the Parliament House, Edinburgh. 
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1903. between the North British railway company and the Cale- 

NoBTH donian railway company, under the Caledonian and Scottish 

K^^ North-Eastern Railways Amalgamation Act, 1866. By that Act 

^ «'• the Scottish North-Eastern railway company were amal&ramated 

Caledonian . i , , . . ^ r .^ o 

Et. Co. With, and their undertaking transferred to, the Caledonian 
company. 

Section 100 of that Act enacts that "The (Caledonian) 
company shall give to the North British railway company in 
respect to Scottish East Coast traffic all such facilities as are 
usual or useful for the convenient working or development of 
railway traffic, including, among other things, through booking, 
through tickets and invoices, and bo far as may reasonably be 
required, through carriages and waggons, and conveniently 
timed and arranged trains, whether ordinary or special, as the 
case may require, for the reception, forwarding, transmission, 
conveyance and delivery of such traffic, and shall accommodate, 
manage and forward such traffic, and give such facilities, 
including ordinary waiting for trains, as effectually, regularly 
and expeditiously as if it were their own proper traffic, or traffic 
which they were desirous of cultivatiDg to the utmost, and shall 
not give any preference, priority, or advantage over it to any 
other traffic, subject only to the payment to them of the pro- 
portion of receipts from such traffic as hereinafter provided." 
" Scottish East Coast traffic " was defined by section 99 of the 
same Act, as being all traffic passing to or from the lines of the 
North British company from or to the lines of the Scottish 
North-Eastern company. 

The applicants stated that there was an important passenger 
traffic from places on their system in Fife and south of the 
Forth vtd Perth ; to Crieff via Methven, Blairgowrie, Forfar, 
Brechin, and other stations on the railways formerly of the 
Scottish North-Eastern company, now of the Caledonian com- 
pany ; and that conveniently timed trains at Perth to suit such 
traffic, with through bookings, had been arranged. 

They complained that, notwithstanding the statutory provi- 
sions, the Caledonian company declined, when the North British 
company's connecting trains at Perth were late, to wait the 
arrival at Perth of those trains before starting the connecting 
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Caledonian trains ; althougli the delay to the Caledonian trains 
"would be small, and not more than reasonable. 

The applicants asked that every Caledonian train from Perth 
for Crieff vid Methven, and for Blairgowrie, Forfar, Brechin, 
and other stations on the railways formerly of the Scottish 
North-Eastem company, with which a North British train was 
timed to connect at Perth, should be detained at Perth for ten 
minutes after the time at which such train was appointed to 
leave Perth, unless the North British train timed to connect 
with it should have arrived sooner, and the North British 
passengers going north of Perth have sooner joined the Cale- 
donian train ; and, further, that if at the expiration of the said 
detention of ten minutes the North British train was in sight 
or signalled outside Perth station, then the Caledonian train 
with which it was timed to connect should be delayed such 
further time as would enable North British passengers to join 
the Caledonian train and proceed by it. 

The Caledonian company stated in their answer, that the 
applicants' claim was unreasonable, and would affect prejudi- 
cially the directly competitive west coast traffic by the respon- 
dents' route, and that it would be prejudicial to the interests of 
the travelling public. They further stated that the through 
trains were followed within half an hour by supplemental trains 
which afforded a convenient and reasonable service in the event 
of the North British trains to Perth being late, and the connec- 
tion with the accelerated trains being lost. 

The Dean of Faculty {Asher, K.C.), The Solicitor-General 
{Scott Dickson^ K,C,), and Grierson appeared for the North 
British railway company. 

Clyde y ICC.y and Cooper appeared for the Caledonian railway 
company. 
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The facts proved are sufficiently stated in the judgment of 
the Court, which was delivered by Lord Stormonth-Darling/ 
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Lord Stormonth-Darling : This is an application of a some- 
what unusual kind. It is founded on section 100 of the Cale- 
donian and Scottish North-Eostem Bailways Amalgamation 
Act, 1866, by which the undertaking of the Scottish North- 
Eastem company was transferred to the Caledonian company. 
The section is one intended for the protection of the North 
British company in view of their rivals obtaining control of a 
hitherto independent line ; and it consists of two distinct parts, 
the first imposing on the Caledonian an obligation to give the 
North British " all such facilities as are usual or useful for the 
convenient working or development of railway traffic," including, 
among other things, " conveniently timed and arranged trains " ; 
and the second port requiring the Caledonian to " accommodate, 
manage, and forward such traffic, and give such facilities, in- 
cluding ordinary waiting for trains, as eiBPectually, regularly, 
and expeditiously as if it were their own proper traffic, or traffic 
which they were desirous of cultivating to the utmost." 

The first part of the section thus deals with arrangements to 
be made ab ante, and with these the North British company find 
no fault ; they admit that there are conveniently timed Cale- 
donian trains to carry their traffic beyond Perth; but they 
complain that the Caledonian company in the ordinary working 
of their system from day to day are not properly fulfilling their 
obligations under the second part of the section, inasmuch as 
they do not wait a reasonable time for North British trains 
when they are late of arriving at Perth. Plainly, this raises a 
question of circumstance and degree, as every question must 
which turns on what is reasonable. The solution of it is not 
aided by the use in the section of the word " ordinary " as 
applied to waiting for trains, for, according to the evidence, that 
phrase has no definite meaning in railway practice. Nor is this 
wonderful when it is remembered that the practice of waiting 
for trains, even for trains of the same company, must necessarily 
vary, according, not merely to the length of detention required, 
but to the character and importance of the trains which are 
required to wait. The remedy sought by the applicants divides 
itself into two heads : one relating to slow trains leaving Perth 
for Crieff rid Methven and running over a biunch line ; the 
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other relating to fast trains leaving Perth for Aberdeen by the 
main line. The interest of the applicants to make this latter 
demand is not concerned with North British passengers for 
Aberdeen itself, or for stations north of Kinnaber junction, 
because these passengers are sent by the Forth and Tay bridges, 
and do not go by Perth at all ; but it is concerned with North 
British passengers from Edinburgh and Fife for places such as 
Cupar Angus, Blairgowrie, Alyth, Forfar, Kerriemuir, and 
Brechin, to whom it is undoubtedly important that they should 
catch the Caledonian fast trains at Perth. The difference 
between gaining and losing the connection is greater in some 
cases than in others, depending chiefly on how the branch trains 
are timed to run ; but passengers for Forfar are interested (we 
think) in all the trains in question, and passengers for the other 
towns in most of them. 

The Crieff case is plainly distinguishable from the rest. It 
relates only to slow trains on a branch line ; practically only to 
one train in the day. The importance to North British passen- 
gers of catching the connection at Perth cannot be doubted, 
because they have no other route to Crieff ; and it cannot be 
suggested that the North British company should start their 
7.30 train from Edinburgh earlier, because it runs in connection 
with a London train arriving at 7.15. On the other hand, it is 
proved that some inconvenience would be caused at various 
points of the Caledonian system if the train leaving Perth for 
CriefiP at 9.5 were unduly detained. The Caledonian company 
profess their willingness to keep it waiting for five minutes for 
North British passengers, and there is a rather indefinite 
instruction to that effect contained in their time tables. 

But the instruction has not been properly obeyed, and we 
think we ought to order that every train from Perth for Crieff 
rid Methven, with which a North British train is timed to 
connect at Perth (in the sense that it is timed to arrive half an 
hour or less before the other train is timed to depart) shall be 
detained at Perth for five minutes after the time at which such 
train is appointed to leave Perth, unless the North British train 
timed to connect with it shall have arrived sooner, and the 
North British passengers going by the Caledonian train shall 
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have sooner joined it; and further, that if at the expiration 
of the said detention of five minutes the North British train 
shall have been signalled from the St. Leonards signal box 
immediately outside Perth station, then the Caledonian train 
shall be detained such further time as will enable North 
British passengers travelling by the train so signalled to join 
the Caledonian train and proceed by it ; provided always that 
the North British company shall be bound not les3 than five 
minutes before the time at which the Caledonian train is timed 
to leave Perth to inform the joint station stafE when any North 
British connecting train is running so late that the connection 
at Perth cannot be got, although the Caledonian train were 
detained as aforesaid, in which case the Caledonian company 
shall not be bound to detain their train. 

With regard to trains on the main line considerations of a 
dIfEerent kind arise. The opening of the North British route to 
Aberdeen by the Forth and Tay bridges in 1890 has profoundly 
affected the whole relations of the two companies, and although 
that circumstance cannot have the effect of abrogating any pro- 
vision in the Amalgamation Act of 1866, it has made the question 
of what is a reasonable facility for the Caledonian company to 
give to the North British a somewhat different question from 
what it was before. Thus, it is impossible to determine whether, 
and if so, how long a fast Caledonian train for Aberdeen ought 
to be made to wait for a North British train at Perth, without 
considering whether the detention might not unfairly hamper 
the Caledonian and the allied West Coast companies in their 
legitimate competition with the North British for through trafBo 
to Aberdeen. Further, it is necessary to weigh the convenience 
of one set of passengers in being enabled to catch the connection 
against the inconvenience caused to another set by the detention 
of the train by which they are travelling, and herein to take 
account of the relative number of passengers so to be con- 
venienced and inconvenienced. Throughout it must be borne in 
mind that the detention of a train is the last remedy to be 
resorted to for failure to catch a connection, and one which 
directly tends to encourage unpunctuality. The first and best 
remedy is, wherever possible, to anticipate the hour of starting 
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of the conneoting irain, and then to take care that it runs up to 
time. We are satisfied that in some cases the North British 
trains in question could not conveniently be timed to start 
earlier than they do, although in other oases we think they might. 
Absolute punctuality in runniug is no doubt a counsel of per- 
fection, but in all oases it ought to be aimed at, and there ought 
to be no temptation to fall short of it. Taking all these con- 
siderations together, it seems to us that neither the number of 
connections with main line trains missed by North British trains 
within any given period, nor the comparative volume of the 
traffic is such as to require us to order the detention of these 
main line Caledonian trains for any definite time. On the other 
hand, it is not, we think, a sufficient compliance with their 
statutory obligations for the Caledonian company to permit the 
starting of any of these main line trains when the connecting 
North British train is actually entering Perth station. Mr. 
Miliar admits having accidentally witnessed a case where male 
passengers, by running along the platform, were enabled to 
catch the connection, while ladies not so active were left behind. 
If the station officials, whether joint or Caledonian, interpret 
their duties so loosely, it is right that these duties should be 
more strictly defined. 

We therefore think that we should order that no Caledonian 
train for any station on the main line, formerly belonging to 
the Scottish North-Eastem company with which a North-British 
train is timed to connect at Perth (in the sense above defined), 
shall be allowed to start from Perth if the North British train 
shall have been signalled from the St. Leonards signal box, 
immediately outside Perth station, and that the Caledonian 
train shall in that case be detained a sufficient time to enable 
North British passengers travelling by the train so signalled to 
join the Caledonian train and proceed by it. We make no 
order as to costs. 
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[Solicitors for the North British railway company : JameB 
Kennedy for Jame% Wahon^ Edinburgh. 

Solicitors for the Caledonian railway company : Orahames^ 
Currey 8f Spens for H. B. NeavCy Glasgow.] 

B. 3 



34 RAILWAY AND CAKAL TRAFFIC CA8S8. 



ElSHWORTH, InGLEBT AND LOFTHOUSE, LlMITED, AND OrHERS 



r. 
North-Eastern Railway Company Q). 

Increase of Bates — Justification of Increase — Order of Court against Undue 
Preference — 'Bonk fide Obedience thereto — Railumy and Canal Traffic 
Act, 1894 (57 eft 58 Vict, c. 54), s. 1. 

Fehruaru 27 Where a railway company can show that, in complying with an order of the 

April 2Sf Court against undue preference, a levelling down of the ratea at other similar 

1903. places, proportionate to the amount of the rate complained of, would inyolre a 

great risk of serious loss, a leyelling up or increase of such rate or charge 

complained of is reasonable. 

Quafre, whether section 1 of the Railway and Canal Traffic Act, 1894, applies 
to an increase made in bond fide obedience to an order of the Court against 
undue preference. 

Upon a complaint by miUers, at Hull, under section 1 of the Railway and 
Canal Traffic Act, 189 i, that the North-Eastern railway company had, in August, 
1901, directly and indirectly increased the rate for carriage of flour from Hull, 
by refusing to perform the service of cartage in Hull without extra charge, and 
by refusing to allow traders performing their own cartage the former rebate 
(which varied from ^, to 1«. per ton) ; and that such increases were unreasonable : 
Held, that the railway company, having shown that the increase was made 
in honA fide obedience to an order of the Court, to avoid a preference found 
undue, by levcUiog up the rate at Hull to that at Goole, and also having shown 
that the levelling down of rates at other similar places to the Hull standard 
would risk an annual loss of 10,000/. ; the increases oomplained of were 
reasonable. 

This was an application under section 1 of the Bailway and 
Canal Traffic Act, 1894. The applicants were flour millers 
carrying on business at Hull; and they complained of an 
increase of the rates charged by the railway company for the 

i}) Before Wbiort, J., and Commissioners Sir Fbsdebxce Pbel and Viscount 
CoBHAV, sitting at the Boyal Courts of Justice, London. 
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oarriage of flour, meal and bran from Hull. It had been tbe 
custom of the railway companies in Hull for many years (said 
to be due to water competition) to perform the service of cartage 
to their station without extra charge, or if the traders performed 
that service, to allow them a rebate off the rates of from 6rf. to 
Is. per ton. In January, 1901, a competitive firm of millers at 
Goole complained of the free collection at Hull, and obtained a 
decision of the Court (^) that such a distinction in favour of 
Hull millers amounted to an undue preference ; and the railway 
company was ordered to remedy the inequality. Thereupon, in 
August, 1901, the railway company ceased to perform free 
cartage at Hull, or to make any allowance in lieu thereof. 

The applicants contended that such indirect increase of rates 
was unreasonable, notwithstanding the order of the Court in 
the aforementioned case, and asked the Court to prohibit 
them, and to grant to the applicants the damages that they had 
incurred therefrom. 

The railway company pleaded that the rates had not been 
raised, but had remained unaltered for many years in the rate 
book as station to station rates. They admitted that the custom 
of conceding to millers in Hidl free cartage or allowances in 
lieu thereof had existed from the earliest days of railways. 
They stated that they had withdrawn this privilege in obedience 
to an order of the Court, and contended that, if such withdrawal 
constituted an indirect increase of their charges, such increase 
was reasonable. Also, that they could not have conceded free 
cartage, or the corresponding allowance at Goole, without con- 
ceding similar advantages to other places, and that such change 
would have caused a serious disturbance of rates and of trade. 
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C. A. Et(8sel/, K,C. {R. Whitehead and E. 0, Simpson with 
him), for the applicants. 

There has not been shown any change of circumstance affect- 
ing the cost of service rendered by the railway company to the 
traders at Hull. The railway company must prove the increase 
of rate reasonable, otherwise they can legally only lower the 



(») Timm ^ Son v. Xorih-Eastern Ry. Co, and Ofhertj ante, Vol. XI. 214. 
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Goole rate. There is a statutory limit here jast as much as in 
the case of exceeding the statutory maximum. The Hull 
traders were not parties to the former case. 

C, A. CHpps, K.C. {Ernest Moony K.C.^ and W. if. Acicorth 
with him), for the raQway company. 

The Pickering Phipps (^) Case is an authority to show that a 
railway company may rectify an undue preference, either by 
putting the one rate np or the other rate down. Only one 
party is before the Court, as a rule, in undue preference ease?. 
Increase of cost is not the only justification, as appears from 
the cases of the Mansion House Association v. London and North* 
Western Ry. Co, (2), and the South Yorkshire Coal Otcners^ 
Assurance Society v. Midland By. Co. (^). Obedience to the 
order of the Coiirt justifies the raising of the charge. 



"Wright, J. : I confess I think it is a very doubtful question 
whether what the railway company has done here is an increase 
of the rate at all within the meaning of the first section of the 
Act of 189t; that is to say, I doubt whether that section is 
intended to deal with a case where there has been an increase 
made in bond fide obedience to the order of the Court against 
undue preference, especially where, as in this case, the preference, 
which used to be given, was of an entirely accidental, and 
anomalous kind, and not justifiable. Now it seems to me plain 
that here the money rebate instead of free collection, which 
used to be made at Hull, was accidental and anomalous, and 
wrong. The cartage collection was covered by the rate, and 
the rebate that used to be given could not be justified in the 
sense of its being continued at Hull, and yet not given to 
parties trading at other places under like circumstances. Then 
the question is, were the railway company bound to give effect 
to the order of the Court made in the other case by levelling it 
up at Hull, or by levelling it down at all the places which they 



(1) Ante, Vol. Vni. 89 and 107. 
(«) AiUe, Vol. IX. 196. 
(8) Ante, Vol. X. 48. 
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thought were within the same principle ? I confess I think that 
levelling up may be justified in so peculiar and exceptional a 
case as this, if levelling down at all the other places would 
involve the company in a very great risk of serious loss. Here 
it is proved that about 10,000/. a year was at risk. I do not 
suppose that all the traders at the other places would have 
moved in the matter. I do not suppose that all of them could 
have established such similarity of circumstances as that they 
all could have succeeded, but I see no reason to doubt, from my 
recollection of the former case, that a very large proportion of 
them might have succeeded, and that, at any rate, the risk is a 
very great one. 

Under these circumstances, I do not think we ought to hold 
that the railway company are obliged to level down all round, 
and, I think, if the case aimed at by the section has occurred at 
all within the meaning of the section, that they have proved 
that the increase of the rate or charge under these very excep- 
tional circumstances is reasonable. 
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Wright, J. 



Sir Frederick Peel and Lord Cobham concurred. 

[Solicitors for the applicants: Ilelder^ RobcrtSj Walton and 
Thomas, agents for Simpson and Simpsonj Leeds. 



Solicitor for the North-Eastern railway company : A, Kaye 
BtittencorthJ] 
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John Wallis and Sons 

r. 
Great Northern Railway Company (Ireland) ('). 

Undue Preference of Carriers — Special Agents — Gefieral Orders for Delivery 
giien by Consignees — Special Services — Railway and Canal Traffic Act, 
1854 (17 <t 18 Vict, c. 31), s, 2. 

J ig 17 A railway company employed Messrs. Wordie, a firm of carriers, under a 

July 29, * contract, to deliver all goods carried by the railway cx>mpany to Dublin at 

1903. cartage rates, and not invoiced to be delivered by any particular firm of carriers. 

Ninety-five traders in Dublin sent to the railway company general orders to 

hand over to Messrs. Wallis (another firm of carriers in Dublin) for cartage all 

inwards traffic consigned to them. Such orders were in the following form : — 

Dublin, 190 . 

To the Great Northern railway company (of Ireland). 
All goods and empties arriving at your station for (no xhatter 

how consigned or addressed), please hand to agents, John Wallis 

and Sons, fur delivery until further orders. 

The railway company refused to reoognise or act upon such general orders. 

Seldf that in view of the inconvenience which the recognition of such general 
orders would entail on the public and the railway company, and the small and 
irreg^ular consignments of traffic carried for tte traders giving such orders, that 
the refusal to obey such general orders was not a denial of reasonable facilities 
for the delivery of traffic, nor an undue preference of Messrs. Wordie. 

Farkifuonv, Great Western Sy. Co. {anU, Vol. I. 280; L. R. 6 0. P. 544), 
distinguished. 

The railway company, under their contract with Messrs. Wordie, paid them 
U. Id. per ton for the cartage of collected and delivered traffic in Dublin, but 
allowed Messrs. Wallis only \$, Zd, per ton for similar services. The railway 
oompany alleged that the payments were really the same, viz., Is. 3d. for 
cartage ; and that the id. extra which Messrs. Wordie got was paid them for 
special services, in their capacity as agents, rendered to the railway oompany. 

J£eldf that id. per ton was an excessive allowance for the special services, and 
that the payment thereof constituted an undue preference by the railway com- 
pany of Messrs. Wordie to the prejudice of Messrs. Wallis. 

This was an application under section 2 of the Bailway and 
Canal Traffic Act, 1854. 

Q) Before Gibson, J., and Gommifisioners Sir Fbedebick Peel and Viscount 
GoBHAH, sitting at the Four Gourts, Dublin. 
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The application was as follows : — 1903. 

" 1. The applicants are a firm of carriers who have been long ^^^ aT^J""^ 



& Sons 

established in Ireland, and carry on an extensive business in v- 

■ , Qezat 

Dublin and other large towns as cartage agents for various Nobthkbxt 

•1 • Bt. Go. 

railway companies. (Ibslawd). 

^' 2. The applicants complain that they have been subjected 
by the Great Northern railway company (Ireland) to undue 
and unreasonable prejudice and disadvantage, and that Messrs. 
Wordie and Company and the railway company, who are their 
competitors in Dublin, have been given an undue and unreason- 
able preference or advantage. The applicants also complain 
that the railway company have refused to give reasonable facili- 
ties for the delivery of traffic, by refusing to act on the instruc* 
tions of consignees of traffic in respect of its delivery as herein- 
after stated. 

^' 3. The applicants for some years before and up to 31st of 
August, 1901, acted as contractors and cartage agents for the 
railway company, for the collection and delivery of goods and 
parcels traffic in Dublin, under an agreement which was 
determined by the railway company on the Slst August, 
1901, and Messrs. Wordie and Company, who are also 
carriers in Dublin, were appointed cartage agents for the 
railway company. 

'^ 4. Since the termination of the said agreement the appli- 
cants have continued to carry on their business of carriers in 
Dublin, including the collection and delivery of traffic from, 
and to, the railway company's station in Dublin ; but the rail- 
way company have endeavoured to prevent the applicants deal- 
ing with traffic coining to Dublin by their railway, and to 
secure that MessErs. Wordie and Company, and the railway 
company themselves, should obtain the benefit of carting the 
said traffic. 

'* 5. Over a hundred traders in Dublin, whose traffic repre- 
sents a substantial figure, have delivered to the railway company 
general orders to hand over to the applicants for cartage all 
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1903. inwards traffic conBigned to them. The said orders are in the 



(Iceland). 



John Waliis following form : — 

^^^^ Dublin, ,190 . 

Geeat To the Qxeat Northern railway company (of Ireland). 

Ry. Co. All goods and empties arriving at your station for 

(no matter how consigned or addressed), please 
hand to agents, John Waliis and Sons, for delivery 

untU further orders. 

" G. The railway company refused to recognize the said 
orders, and with a view to securing to Messrs. Wordie and 
Company, and to the railway company themselves, the profit 
derived from the cartage of the said goods they refuse to act 
upon such orders or authorities, or to hand over the traffic 
consigned to the said traders to the applicants for cartage. 

" 7. The circumstances stated in paragraphs 5 and 6 of this 
application constitute an undue preference of Messrs. Wordie 
and Company, and of the railway company, and an undue 
prejudice to the applicants, and they further constitute a refusal 
by the railway company of reasonable facilities for the delivery 
of traffic. 

" 8. In cases in which the applicants cart traffic to and from 
the railway company's station in Dublin the railway company 
refuse to pay or allow for cartage sums equal to those which 
they allow to Messrs. Wordie and Company and themselves for 
cartage of the same descriptions of traffic, and the applicants 
are in consequence prejudiced in the competition vnth Messrs. 
Wordie and Company, and the railway company who are 
unduly preferred to applicants. 

"9. The applicants apply to the Court under the above 
mentioned Acts, and in particular under section 2 of the Bail way 
and Canal Traffic Act, 1854, and section 12 of the Railway 
and Canal Traffic Act, 1888, for— 

" (1.) An order enjoining the railway company to desist from 
giving such undue preference and advantages as 
aforesaid to Messrs. Wordie and Company, and to 
the railway company themselves over the applicants, 



(Ibelakd). 
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and from subjecting the applicants to undue preju- 1903. 

dice and disadvantage. JohkWallij 

" (2.) An order enjoining the railway company to cease from |^/ 

refusing to give reasonable facilities for delivering u^^^|^ 

traffic. Rt. Co. 

" (3.) An order directing the railway company to pay to the 

applicants such sum as the Court shall direct as 

damages." 

The answer of the railway company was as foUows : — 

"The Great Northern railway company (Ireland), in answer 
to the application of Messrs. John Wallis and Sons, state that — 

" 1. The railway company deny that the applicants have been 
subjected by the railway company to any undue or unreasonable 
prejudice or disadvantage, or to any prejudice or disadvantage, 
or that Messrs. Wordie and Company or the railway company 
have been given any undue or unreasonable preference or 
advantage, or any preference or advantage. The railway com- 
pany have not refused to give reasonable facilities for the 
delivery of traffic, and do not admit that they have refused to 
act on the instructions of consignees of traffic in respect of its 
delivery as alleged in the application in this matter. 

" 2. The railway company admit the matters alleged in the 
3rd paragraph of the application, but the railway company say 
that since the termination of the said agreement the railway 
company have not endeavoured to prevent the applicants deal- 
ing with traffic coming to Dublin by their railway, and have 
not endeavoured to secure that Messrs. Wordie and Company 
or the railway company themselves should obtain the benefit of 
carting the said traffic. 

" 3. The railway company do not admit the matters alleged 
in the 5th and 6th paragraphs of the application. 

" 4. It was not with a view to securing to Messrs. "Wordie 
and Company or to the railway company themselves the profit 
derived from the cartage of the said goods that the railway 
company refused to act upon the orders or authority mentioned 
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1903. in the said paragraphs, or to hand over the traflSo consigned by 

JohnWaius the said traders to the applicants for cartage, 
ft Son 
t>. "5. The railway company have always been ready and 

Kobthsbn; willing to deliver, and have delivered, to the applicants all 
(iBBLAiri)). goods received by the railway company consigned to the care of 
the applicants when such consignments were so addressed or 
consigned by the senders on their forwarding notes in such a 
manner that this direction might or could appear on the invoice 
of the said goods. 

" 6. The railway company say that it would be impracticable 
to asEort goods on their arrival at a terminal station in accord- 
ance with general orders of the kind or desciiption of order 
mentioned in the 5th paragraph of the application, and for the 
purpose of making such an assortment it is necessary that any 
special instructions as to the delivery or cartage of such goods 
should appear on the address or invoice of such goods, to enable 
the servants of the railway company to give effect to such 
special instructions, and when and so often as such special 
instructions have appeared on such address or invoice the rail- 
way company have carried out such instructions. 

" 7. The railway company coidd not and would not act on 
general orders in the form set forth in the 5th paragraph of the 
application, as they were and are bound by their contract with 
the consignors of goods to deliver such goods to the persons or 
person to whom such goods are consigned or addressed, and the 
railway company were bound to carry out such contract. 

'' 8. The railway company will submit that the circumstances 
stated in paragraphs 5 and 6 of the application do not constitute 
an undue preference of Messrs. Wordie and Company, or of the 
railway company, or an undue prejudice to the applicants, and 
they do not constitute a refusal by the railway company of 
reasonable facilities for the delivery of traffic. 

** 9. In cases in which the applicants cart traffic to and from 
the railway company's station in Dublin, the railway company 
have always been ready and willing to pay and allow for cartage 
sums equal to those which they allow to Messrs. Wordie and 
Company and themselves for cartage of the same descriptions of 
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traffic, and the applicants are not prejudiced in the competition 1903. 
with Messrs. Wordie and Company or the railway company, JoaKWAijj7 
neither of whom are preferred to the applicants." * ^^^ 

Gbeat 
kobthsbk 

At the hearing the applicants framed their complaint under /^!p^\ 
the following five heads : — 

" 1. That in respect of goods carried by the defendants at 
rates including cartage and arriving at their station at Dublin 
consigned to certain persons in Dublin, the defendants refused 
to hand over any of such goods to the applicants for delivery, 
notwithstanding the railway company had general orders or 
requests from such persons that all goods arriving for them, no 
matter how consigned or addressed, should bQ handed to the 
applicants to deliver, and had contrary to such request or order 
handed such goods to their agents, Messrs. Wordie and Com- 
pany, to deliver, whereby the applicants allege that they have 
been subjected to undue and nnreasonable prejudice and dis- 
advantage in the carrying on of their business as carriers, and 
denied reasonable facilities for the delivery of traffic. 

'^2. That the defendants give an undue preference and 
advantage to Messrs. Wordie and Company who are carriers at 
Dublin, and competitors in business with the applicants, by 
making an allowance or payment to Messrs. Wordie and Com- 
pany (who are the defendants' carting agents in Dublin) of 
Is. 7d, per ton for all goods carried at rates including cartage 
in Dublin, and collected or delivered there by Messrs. Wordie 
and Company to or from the defendants' station, and refusing 
to make an allowance or payment to the applicants of more 
than Is, 8d. per ton in respect of such goods when collected or 
delivered by the applicants to or from the defendants' station in 
Dublin. 

^' 3. That although the rates at which the defendants cany 
certain classes of traffic between Belfast and Dublin, and of 
foreign or through traffic, include a charge of 1«. 8rf. per ton for 
cartage in Dublin, they nevertheless refuse to make an allow- 
ance or payment to the applicants of more than Is, 3d, per ton 
when such traffic is carted by the applicants to or from the 
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1903. defendants' station in Dublin, and that tlie defendants by ref os- 



JoHN Wallis i^g to pay or allow to the applicants in respect of such traffic 

* ^^^ carted by the applicants a sum equal to that which they allow 

Great to themselves for cartage of the same description of traffic, give 

Ry. Co. an undue preference to themselves, and unduly prejudice the 

' appucants. 

" 4. That the defendants had concurrently with a reduction 
they made in 1901 of their scale of payment for the collection 
or . delivery of smalls in Dublin, increased their payment to 
Messrs. Wordie and Company for special services from ^d, to 1^/. 
in respect of smalls exceeding 56 lbs. in weight, whereby the 
applicants allege they were unduly prejudiced. 

" 5. That the defendants in respect of passenger train parcels 
made no payment for collection, Messrs. Wordie and Company 
being paid only a booking fee on parcels which they booked as 
well as collected." 



As to the second of such complaints, the defendants alleged 
that the difEerence of 4d. between the Is. 7d. per ton paid to 
Messrs. Wordie and the 1«. 3^. paid to the applicants was for 
special services rendered by Messrs. Wordie to the defendants. 

As to the third of such complaints, the defendants at the 
hearing undertook that so long as their railway rates for the 
traffic referred to included a charge of 1«. 8rf. per ton for cartage 
in Dublin, the applicants should be paid as from the 31st of 
August, 1901, a sum of the same amount for cartage performed 
by them in Dublin in respect of such traffic. 

As to the fifth of such complaints, the defendants undertook 
at the hearing that if any payment for collection should be made 
to Messrs. Wordie, they would put the applicants on equal 
terms with Messrs. Wordie as regards the amount of such pay- 
ment. 



MathcBOHy K,C,j and Chaytov {Chambers^ K.C.y with them) for 
the applicants. 

General ordera are valid. {Parkinson v. Great Western 
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Rtj. Co, (^)) The Scotch case of Mcnziea v. Caledonian Ry, Co. (^) is 1903. 



(Ibexand). 



a decision the other way ; hut that case depends on venue, and John Waujs 
was decided on the Scotch law, which is not binding in Ireland. ^^^ 

The railway company's Eates and Charges Order Act, 1892, Ga^AT 
declares that where any service is rendered to a trader, and he Ry^ Co. 
has given notice in writing to the railway company that he does 
not require it, the service shall not be taken to have been ren- 
dered at the trader's request. It has been held in the House of 
Lords (') that the consignor is the agent for the consignee where 
goods are delivered to be carried to a certain place for a named 
consignee, and such consignee is entitled to delivery at any 
other place. 

O^ConnoVj K,C,y and H, Wilson, K.C {Denning with them), 
for the railway company. 

General orders cannot be acted upon without infringing the 
right of the consignor and the duty of the carrier in carrying 
out his contract. The consignor contracts with the carrier that 
the goods are to be delivered at a pai*ticular place. The con- 
signee cannot alter the contract, and say the goods are to be 
delivered at another place. It does not appear in Parkinson^a 
Case that the goods were consigned to be delivered at a place 
beyond the railway company's premises. In Fishboitrne v. Great 
Southern and Western Itf/. Co, (*) there was a specific direction 
on the consignment note that the goods should be handed over 
to a particular carrier. Also in Ford v. London and South- 
western Ry, Co, (*); Wannan^s Case{^) is similar to the present 
case. 

Gibson, J. : This application arises out of the railway oom« 
pany's change of carting agents. For many years previous to 
1892 the applicants had acted as such agents on terms not dis- 



(>) Ante, Vol. I. 280 ; L. R. 6 C. P. 644. 

C^) Ante, VoL V. 306. 

P) Cork DUtiUen' Co, v. Great Southern Ry. Co. {IreUmd}, L. R. 7 H. L. 269. 

(*) Ante, VoL II. 224. 

(») Ante, VoL VII. 113. 

(•) Ante, Vol. I. 237. 



46 



RAILWAY AKD CANAL TRAFFIC CASES. 



ft Sons 

r. 

Gbeat 

kobthebn 

Rt. Co. 

(Iselaitd). 

Oibson, J, 



1903. closed in the eyidence. In that year a fresh arrangement was 
JomrWALijr made ; the Messrs. Wallis submitted a new tender, which was 
accepted subject to the arrangement of conditions and a formal 
contract. Accordingly, a formal contract dated 22nd March, 
1894, was executed operating as from 1st September, 1892, to 
the Slst August, 1897, and terminable afterwards on six months' 
written notice. This contract was determined on August 31st, 
1901, by notice dated 8th February, 1901. After this notice 
the applicants, on March Ist, 190 J, offered to accept a sub- 
stantial reduction of the previous contract rates, including inter 
alia Is. 9d. as a tonnage rate, which sum Mr. Crabb (one of 
their partners) in his evidence stated would leave no profit ; the 
railway company declined this proposal, and made a contract 
dated 28th November, 1901, with the Messrs. Wordie, a Belfast 
firm, at lower rates. Of this reduction per «<?, the benefit of 
which Is enjoyed by the public, the Messrs. Wallis cannot 
legally complain. 

Their present application is based on two grounds: (1) the 
company refuse to act on general orders given by the Messrs. 
Wallis customers, and such refusal constitutes undue preference, 
or is tlie denial of a reasonable facility ; (2) the company, by 
their existing system of rates and rebates imduly prefer them- 
selves and their agents, and subject the applicants to undue 
prejudice contrary to the provisions of the Act of 1854. 

The practical importance of the first question arises from the 
fact that this company has for much if not most of its Dublin 
traffic cartage rates only, instead of station to station rates given 
by the other companies. Their refusal to act on general orders 
is not, apparently, anything new ; the applicants, while them- 
selves the company's carters, got the benefit of the system of 
which they at present complain. The question now comes up 
the first time for decision in Ireland, and we are unfortunately 
embarrassed rather than assisted by previous decisions, as the 
Scotch and English Courts are in conflict. 

Before I refer to authorities, I shall consider the question as 
a matter of abstract principle. The form of order insisted on 
by the Messrs. Wallis requires all goods and empties arriving 
at the station, no matter how consigned or addressed, to be handed 
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to the Messrs. Wallis for delivery until further orders. The 1903. 
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order purports to be uniyersal, and is without restriction of any Johw Walub 
kind. The difficulties that lie in the way of binding the com- 
pany by such a form of general order are formidable. 

The company is bound by its contract of carriage. Who the 
person may be with whom it contracts is a question of fact. 
{BaggiB Casey 15 Q. B. D. 625.) Usually the contracting party 
is ascertained by reference to the ownership of the goods. 
Where the consignee is owner the contract is presumed (in the 
absence of evidence the other way) to have been made by the 
consignor as his agent. {Wilbraham v. SiioWy 2 Williams 
Saunders, notes, p. 121 ; Mtirplnfs Case (1903), 2 Irish R. at 
p. 30.) This is the common case. Frequently, however, the 
contract is with the consignor: as where the contract of sale 
relates to goods exceeding 10/. in value, and there is no written 
memorandum; or where tbe consignee is only agent for the 
consignor, or where the consignor has a special interest in the 
goods. (Notes to Coggs v. Bernard^ 1 Smith's L. 0. 1 1th ed. 
p. 229.) In such cases the consignor is contracting party and 
the consignee cannot sue. {CoomVs Case^ 3 H. & N. 610.) 
From the mere fact of a consignee being named, the company 
cannot know who is owner or who is the contracting party. If 
the goods are consigned as addressed to be carried by a parti- 
cular carrier, the company is safe in obeying that direction, 
which, when given by the consignor, binds, whether the con- 
signor contracts on his own account as principal or on behalf of 
the consignee as agent. There would seem great difficulty in 
requiring the company to act on consignee's orders in all cases, 
including cases where there was no contract with the consignees 
at all. 

Where there is a conflict between the consignor's direction on 
the particular invoice and address and the consignee's ante- 
cedent general order, which is to prevail P No doubt a con- 
signee, if owner, can specially countermand or vary the con- 
signor's original direction as his agent ; but there is force in the 
JBirgument of the company's counsel that a special contract in 
which the carter is named {Mshbourne^s Case, ante. Vol. II. 224) 
oannot be discharged or nullified by a previous general order 
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1903. given by the consignee before any contract of purchase or 
JoHJT WaliiT carriage is in being. Oeneralia specialihus fion derogant is a well- 
known maxim. It applies with much cogency where the general 
direction in point of time precedes the special contract of which 
it forms no part. 

Where the contract is with the consignor as principal, un« 
questionably the consignee could not require the directions of 
the former to be disregarded. 

These objections may be said to be technical. All legal 
objections may be so described ; but weighty practical difficulties 
remain. There are twelve carting firms in Dublin, who are all 
(if the applicants are right) entitled to insist on general orders 
in their favour being obeyed. Who are the persons at liberty 
to give such orders P Orders relate to future possible consign- 
ments, and may be given by anyone, whether his business is 
large, small, infinitesimal or nil. Every member of the publio 
is (on applicant's view) entitled to issue general orders, which 
the company must record. A carrier might, by an energetic 
canvass, collect orders wholesale which would fill a small 
directory. 

Again, no limit of time is suggested for the operation of the 
orders ; the order once given may remain on record for ever. 

The order is revocable, but the customer is not bound to 
revoke the order or inform the company that it need not be 
acted on further. The company's books might be filled with 
obsolete or inert orders given by persons who had long since 
gone out of business or whose trade was insignificant. 

The company further contend that great expense and embar- 
rassment will be imposed on them, and delay will be caused to 
the public if general orders were generally enforced. 

In reply, applicant's counsel urge that the difficulties sug- 
gested are speculative, that other companies act on general 
orders, that they are a reasonable and practicable facility, the 
refusal of which unduly prejudices the applicants, that the 
company are ready to act on general orders where they relate 
to unremunerative business, as, for example, in the case of 
station to station rates including returned empties, and that 
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section 5 of the Act of 1892 (the Athenry Rates and Charges 
Order Act, 1892) recognizes the validity of such orders. 

At present the difficulties already discussed may be speculative, 
as good sense and moderation probably govern the attitude of 
railway companies and the public, but if once it is laid down 
that unrestricted general orders must be obeyed as of inflexible 
legal obligation, the consequences may be serious. However, 
in the case of large and continuing firms there might be no 
practical difficulty. I suggested, therefore, as a modus vivcndi^ 
that the applicants should submit a list of substantial customers 
to the company, and the company stated their willingness to 
act on such list, which from time to time could be revised. The 
applicants appeared to object, as this might for a time, at least, 
exclude new traders. 

The practice of the various railway companies has not been 
proved by any independent witnesses representing such com- 
panies. Most of the Irish railway companies carry at station to 
station rates, and the applicant3 act as carting agents for nearly 
all. The number of general orders, and the volume of the 
business carried by them are not disclosed. Where the orders 
are few (as in Pickford's dealing with the London and North- 
Western railway company), probably no question is raised. 
The Scotch evidence is of little value owing to the decisions in 
that country. The form of general orders in common use was 
not proved or discussed. 

As to the statute of 1892, Willes, J., in ParkinsorCs C(tse{^), 
treated it as settled law that "the company have no right 
against the will of the consignees " (that must mean " con- 
signees where contracting parties ") " to insist upon carting 
goods to their destination, either by themselves or by any other 
person employed by them, even where no extra charge is made 
for that purpose." Section 5 of the Act of 1892 (any difference 
under which must be determined by arbitration) provides that 
where, before any service is rendered to a trader, he has given 
notice in writing to the company that he does not require it, the 
service shall not be deemed to have been rendered at his request 
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1903. or for his convenience. The section relates to many services 
JomrWALur other than carting. So far as carting is concerned, it affirms 
what was long previously accepted as law. The conflict between 
the English and Scotch Courts was known to the Legislature, 
and if it had intended to overrule the Scotch and adopt the 
English decision, it would have expressed its intention to do so 
in clear terms. Section 5 cannot be relied upon as a statutory 
pronouncement in favour of general orders. A direction by the 
consignor on the invoice or address would equally protect the 
consignee from any attempt by the company to force their 
services. In any case the section does not purport to authorise 
the dbnsignee to overrule by antecedent order the consignor's 
specific subsequent directions given by him as principal or agent 
embodied in the contract of carriage. The expression used in 
the section is " trader," not " consignee." 

If friendly negotiation as to limiting general orders fails, 
station to station rates may be applied for, or customers can be 
invited to have the applicants named as carters in the invoice 
and address. 

The difficulties above discussed have led me to consider 
whether some scheme of restriction might not be devised wliich 
would be free from objection. No such restriction was, how- 
ever, proposed and discussed, and applicant's counsel argued the 
question as one of legal principle only. I do not feel at liberty 
to express any final opinion as to whether a scheme of restriction 
is feasible or not. As to time, it might be suggested that 
general orders should only operate for a particular period, when 
they should be renewed. As to persons, the difficulty is greater ; 
the right is primarily the customer's right. It relates to orders 
affecting future possible consignments, and can hardly be made 
to depend on the volume of past business transactions or the 
continuance of the amount of the customer's trade. New 
beginners are entitled to give orders as well as established 
traders, and a merchant whose trade has fallen away cannot be 
placed in a worse position as to orders than a new beginner. 

I have discussed the matter as one of principle, on which 
ground it was entirely argued. If the case depended on the 



BAILWAY AND CANAL TRAFFIC CASES. 



61 



validity of specifio general orders given by particular merchants, 
properly framed, different considerations might arise. 

If some scheme could be devised which would avoid the above 
difficulties, I would be disposed to view it with favour, as I am 
impressed with the topic pressed by applicants' counsel, that the 
company's refusal only applies in the case of cartage rates, and 
does not extend to station to station traffic, including empties. 

Whatever may be the motive of the company's action, their 
refusal to act on the general orders before us seems justified by 
legal and business principles. Of the general orders actually 
given, we know nothing save from Mr. Plows' analysis, which 
was not questioned. Of 119 orders, 24 have been withdrawn as 
the result of Messrs. Wordie's solicitation; 95 remain. Of 
these 7 were from persons who, during the three months 
examined by Mr. Plows, had no inwards traffic; 31 were from 
persons receiving only returned empties ; and 7 were given by 
persons getting only goods at station to station rates. This 
leaves 50 orders, representing for three months 171 tons of all 
sorts, including smalls, distributed in 615 consignments; 31 of 
these 50 traders got altogether 9 tons in 90 consignments ; and 
19 received 162 tons in 525 consignments. No attempt was 
made to discriminate between these orders, some of which were 
obviously given by very small traders. 

I now turn to the authorities : Wamuin'a Case Q) is against 
general orders. It was followed in Mcnzie^s Case{^) notwith- 
standing Parkinson^ B Case C*), decided fourteen years before. 

Parkinson^ 8 Case {supra) ^ decided in 1871, is the other way. 
Unfortunately Wannan^s Case (supra) was not cited. Counsel 
for the company seek to distinguish Parkimon^s Case on two 
grounds. First, they say the case was not one of a cartage rate 
at all. The report does not expressly state the nature of the 
rate, but it probably was a cartage rate. The other ground of 
distinction is that the decision and language of the Court must 
be read in connection with the particular facts. The traffic was 



1903. 

John Wallu 
& Sons 

t'. 
Gbxit 

NOBTHEBK 
Rt. Ck). 

(Ibelaio)). 

Oibion, 7. 



(^) Ante, Vol. I. 237. 

(«) Ante, Vol. V. 306. 

P) Ante, Vol. I. 280; L. R. 6 C. P. 654. 

4 Ci) 



62 



RAITAVAY AND CAXAL TRAFFIC CASES. 



ft SOKB 

r. 

Gbbat 

Nobthehn 

Ry. Co. 

(Iskluvd). 

Gibson, J, 



1903. that of a local station with i)ractically two carters, and the 
John Waixis ^Jourt found that the object of the company was to benefit 
themselves to the prejudice of Parkinson. This distinction 
seems well-founded. I doubt if Willes, J., would have used the 
language he did (without calling on I'arkinson's counsel) if the 
case had related to metropolitan traflio, or if the diflSculties 
adverted to by me had been brought to his attention— diflSculties 
which in a small community, where the volume of traffic is not 
great, might be deemed inconsiderable. How this decision has 
been interpreted in practice by the English companies we know 
not. Probably largo and responsible customers' orders are 
accepted without question. There is a further obvious dis- 
tinction between Parkinson's Case and the present. The orders 
there apparently did not require consignors' directions to be 
disregarded. 

It is inconvenient that the law as to general orders should be 
different in England and Scotland, and it is surprising that 
Parliament has not thought it necessary to intervene. I am 
not now compelled to choose between the English and Scotch 
authorities, as Parkinson's Case is distinguishable for the reasons 
given, and I decline to extend it to a case like the present. 

I now take up the question of preference. The Messrs. 
Wallis' complaint relates to tonnage rates, smalls and passenger 
train parcels. They allege that they are doubly prejudiced: 
(1) by the Wordies unfairly getting more than they do for the 
same services ; and (2) by the company keeping for themselves 
a portion of the money received from the public for cartage. 
This latter point, I was inclined to think, was not open on the 
application, but on consideration I think the applicants are 
entitled to rely on it as constituting an undue preference, 
notwithstanding that the Wordies may suffer from the grievance 
as well. 

There are three broad questions of fact which underlie this 
branch of the case : What was the real cartage rate ? Was the 
division of cartage payments into two sums — id. for special 
services and Is. 8rf. for cartage proper — a colourable device P And 
is id, out of the present rate of Is, 7d, an excessive allowance 
for special services ? 
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The general Dublin cartage rate per ton of other companies 1903. 
is stated to be 2s. 6d. Under their contract the applicants johw Wllub 
accepted 2«. per ton {4il. for special services and 1^. 8d. for 
cartage), and on the 1st March, 1901, they proposed to carry 
for la. 9d., though, according to Mr. Crabb, that figure will only 
pay actual cost. The applicants allege that the so-called uniform 
cartage rate charged to the public was Is. 2d.j which, when the 
extra 10c/. specified in the traffic table note as to Dublin was 
added, became 2s. ; that their view as to the uniform cartage 
rate being Is. 2d. is proved by the Belfast circular, 5th August, 
1892, which states the Belfast rate to be Is. 4td.f that is (they 
say), 1«. 2d. + 2d. additional for Belfast according to the note 
in the table; that the same conclusion is supported by the 
Clearing House rules which show 2s. extra in the case of carted 
traffic ; that the 4d. for services, which was not mentioned in 
the original tender, was a colourable expedient, is excessive and 
constitutes an undue preference. 

The company say that the uniform rate mentioned in the 
note was lOd. ; that the Dublin cartage rate charged to the 
public was Is. 8d. ; that id. extra was allowed to Wallis for 
special services; that this latter sum was not paid by the 
public but by the company out of their own funds, and that it 
is a reasonable remuneration for the peculiar services of their 
special carting agent. The figure 4cf. first appears as a separate 
item in Wordies' Belfast contract of 1893. Though not men- 
tioned in the applicants' tender of 1892, it is introduced in the 
contract executed in pursuance of that tender. 

This disagreeable controversy of fact largely has been caused 
by the company not having station to station rates for Dublin 
traffic, and by their public official books not showing the amount 
of the uniform rate. Mr. Scott, however, the officer who com- 
piled the rates in 1892 under Mr. Bobertson's direction, swears 
that the uniform rate described in the books was lOd.y and he 
produces Mr. Bobertson's book, which states the cartage charge 
as Is. 8d.y that is, lOd. at each end. This Is. 8d. cannot be 
cartage at one end, as the additional lOd. for Dublin would (in 
that view) make the rate 2s. 6d. ; whereas admittedly 2s. only 
was secured by the Messrs. Wallis. This is the only direct 
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JohhWaius ^* Flews, BO far as his knowledge extends. The ^Belfast 
circular, August 5th, 1892, is not inconsistent with this; the 
sum la. id. may be explained as consisting not of Is. 2d. + 2d. 
(as applicants allege), but of lOd. uniform rate + 2d. additional, 
+ 4d. for special services which the Wordies under their Belfast 
contract of 1893 were entitled to receive. The Clearing House 
rule OS to carted and non-carted traffic relates to the division 
between the several carrying companies, and is accounted for, 
according to Mr. Plows, by special considerations applicable to 
station and service terminals. In the case of Treic and Mot/ the 
28. 6d. allowed for cartage is said to include 4d. as a special 
commission to the carter owing to peculiar conditions affecting 
that station. On the whole I am not prepared to discard the 
railway evidence, and I shall deal with the case on the basis 
that the uniform rate was 10^. and that the Dublin cartage rate 
to the public was 1«. 8d. previous to Wordies' contract. 

Was the id. a colourable itemP The Wordies are special 
agents for the company to which they are under onerous oon- 
tractional obligations, and their outlay is sworn at 380/. per 
annum. In Menzies^ Case (^) 5d. seems to have been allowed 
for special services of a carting agent. In their own contract, 
the Messrs. Wallis accepted the appropriation oi id. as payment 
for special services, with the result that the cartage rebate to 
other carters was Is. 8d. On the materials before us I would 
hesitate to affirm that this item was merely colourable, or that 
some extra payment might not be legitimately made to the 
Wordies. 

The Wordies are, however, relieved of certain duties which 
the applicants have to perform at their own expense. My 
brother Commissioners (whose experience in such matters gives 
their opinion peculiar weight) consider that out of the reduced 
cartage payment of 1«. 7d., id, is a disproportionate allowance 
for special services. If it is excessive, the applicants are pro 
tanto prejudiced, as the excess would constitute an undue 
preference of the company's own agents. I do not dissent 



(») Ante, Vol. V. 306. 
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irom the oonclu8ion that the allowance of 4d is excessive^ 1903. 
though the degree of the excess cannot, on the materials before John Walus 
the Court, at present be adjusted. Should the parties not be 
able to agree this must be determined later on. All that can 
now be done is to declare that the 4d, is an excessive allowance 
and constitutes an undue preference. 

Taking the former cartage rate as Is. 8c/., it has been reduced 
all round by the sum of 5d,f except in the case of Belfast con- 
signments and foreign through traffic, where the old rate of 
U. 8d. is still maintained. This exception as to Belfast trade is 
sought to be justified on the ground that the Belfast railway 
rates were abnormally low. It cannot be so justified. The 
railway rates have never legally been altered. The com- 
pany in the name of cartage take from the customer Is, 8d,, 
while they only pay Wordies 1«. 3rf. (with an addition of 4d. 
for alleged special services supposed to be paid for out of theii* 
own funds) and other carters Is, 3d. only. The Wordies may 
be prejudiced by this as well as the applicants; but the company 
have no right to take and keep for their own benefit as and for 
cartage a sum not received by the carters, in order to make up 
for some alleged insufficiency of their station rates. The 
applicants are also entitled to complain for the same reason that 
the old rates remain unaltered in the case of foreign or through 
traffic. This was conceded, Mr. Plows admitting that until the 
rates were changed, the Messrs. Wallis should receive Is. 8d, as 
heretofore. 

As to smalls, applicants are entitled to receive the same 
remuneration as the Wordies imder their contract, allowing a 
fair additional sum for special services of the latter. I agree 
with my colleagues that the increase of Wordies' remuneration 
from Id. to Id. in case of smalls exceeding 56 lbs. is not upon 
the evidence justified. 

As to passenger train parcels, the controversy before us was 
confined to outward parcels, as to which a special booking fee of 
^d. would not seem unreasonable. 

Mr. Plows, in his evidence, imdertook in case of such outward 
parcels to place the applicants on the same footing as the 
Wordies, and I thought that this proposition was regarded as 
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satisfactory. A few days ago we were furnished with a copy of 
recent correspondence hotween the parties, from which it would 
appear that they are not yet agreed. I understand that Sir 
Frederick Peel considers that the applicants' new complaint is 
based on an alleged attempt of the company to raise their rate 
by rail, which would fall within the Railway and Canal Traffic 
Act, 1894, isection 1, sub- section 3, and would not in that 
view be a case of undue preference within the scope of the 
present application. Whether this be so or not, I pronounce no 
concluded opinion, as the matter is raised by the correspondence 
for the first time, and has not been argued. 



Sir Frederick Peel : There are two grounds of complaint 
in this application, one having reference to the matter of general 
orders for the delivery of goods, and the other to a difference, 
alleged to be undue, in the sums paid by the Great Northern 
railway company to Messrs. Wordie as their carting agents, and 
to the applicants, Messrs. Wallis and Sons, for the collection and 
delivery in Dublin of general goods, and also of smalls and 
passenger train parcels. 

Dealing first with the latter ground of complaint, it appears 
that the railway company have made an agreement with Messrs; 
Wordie, which, so far as it relates to general goods as distin- 
guished from smalls and parcels, applies only to goods carried to 
or from Dublin by the railway company at collection and 
delivery rates, and which makes the gross rate payable to 
Wordie for collection or delivery Is. 7(L a ton ; whereas, if goods 
so carried are collected or delivered by the applicants, the sum 
they receive from the company is 1«. 3(/. only. 

One carrier, therefore, is paid 4e/. a ton more than the other ; 
but the difference is due, the company state, to a difference in 
circumstances, Messrs. Wordie's agreement binding them to 
perform certain special services, and their gross rate of 1«. Id. 
including a sum of Ad. allowed as remuneration for the per- 
formance of those services. 

The railway company include a cartage charge, or charge for 
collection and delivery in most of their class rates. The ordinary 
charge is lOrf. at each end, but if the traffic is into or out of the 
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company's statiQn in Dublin, the charge for the Dublin end is 1903. 
Is. 3d. It was formerly Is. 8r/., but in 1901 its amount and the johnWallis 
amount also of the collection and delivery rates between Dublin * ^^^ 
and all other stations belonging to the company (Belfast only Obeat 
excepted) were reduced by 5d. But although the charge to the Rt. Co. 
public in the collection and delivery rates for cartage in Dublin ^ ""^* ^^* 
is only is. Hd. a ton, and no more than that sum is allowed off ^ir r. P eeL 
the rates to customers who cart for themselves or by their agents, 
the railway company, as we have seen, pay their own carrier 
Is. 7d.f and the contention of the applicants is that in giving 
Messrs. Wordie for the collection or delivery of goods an extra 
4^/., the company unduly prefer them and themselves, and subject 
the applicants as competing carriers to an undue disadvantage. 

The carting agreement which the company have with Messrs. 
Wordie, and which is dated in November, 1901, is similar to 
that which they had with AVallis and Sons from September, 
1892, to August, 1901. Under the latter the contractors were 
paid 2s. a ton for the cartage of all goods carted by them to or 
from the company's station in Dublin, of which Is. Sd. was for 
cartage proper, and 4d. for special services. The sum payable 
under the present contract is Is. Id. only, but the part of the 
gross rate which is for special services is still 4e/., and the reduc- 
tion is all in the other part, that for cartage, which is reduced 
from Is. 8d. to Is. Sd.y and the question is, does this difference 
between Is. Id. and Is. 3d. fairly correspond to the difference 
between the work the contractors have to do, and an ordinary 
carrier's work ? Now, many of the duties imposed in the con- 
tract of 1901 are such as any carrier would be bound to perform 
as part of his common law liability and duties, and in respect 
of them the company would not be justified in paying Messrs. 
Wordie as their carriers more than they pay Messrs. Wallis* 
carting for the public. A general carrier, for instance, is 
responsible for goods in his custody, and is under obligation to 
carry them safely, and to deliver them in due course; and 
though such things may be made the subject of express con- 
tract, they do not furnish ground for an extra payment causing 
an inequality. The agreement does, in fact, deal largely with* 
things of this sort, but there are other things in it besides, and 
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1903. it is upon these that the answer to the question depends. Thus 

JohnWalus t J Article 8 the contractors are to maintain at a particular place 

& Sows g^j^ oflSoe for the receipt of goods and parcels intended for trans- 

Okbat mission by the company, and by Article 18 may be required to 

Rt. Co. book passengers and parcels at this office on behalf of tho 

^ ^'* company. It is provided also by Articles 22 and 29 that they 

Sir r. F eeL ghall be at the call of the companj', and shall use their best 
endeavours to improve and extend the goods traffic of the 
company, and shall diligently look after and attend to the 
interests of the company as carriers. Under these heads there 
would, no doubt, bo expenses, but they would not altogether 
fall on the contractors. The company agree to pay 100/. a 
year towards the rental of the office, and to pay Messrs. Wordie 
a halfpenny for every passenger train parcel booked by them at 
the office, and also a commission of five per cent, on the receipts 
from the booking of passengers. It is also provided by the 
contract that the company's servants and porters shall, at all 
times, assist in the loading and unloading of Messrs. Wordie's 
vehicles. The agreement therefore does not furnish much 
ground for the railway company paying Messrs. Wordie at a 
higher rate for traffic carried than they pay other carriers, and 
although, if the company had added to their contribution 
towards the office rental a like annual sum of money for can- 
vassing or other extra services, such an arrangement might 
have passed unchallenged or been upheld, enough has not, I 
think, been proved to justify a difference of 4d. a ton on all 
goods delivered or collected, or to show that it is not an infringe- 
ment of the Act. As regards goods between Belfast and Dublin, 
and also foreign or through traffic, the collection and delivery 
rates they are charged still include Is. 8d. for cartage at the 
Dublin end, although the sum allowed by the company out of 
these rates for cartage has been reduced from la. 8d. to Is, 3d. 
In this state of things, as regards these goods, the company agree 
to allow the applicants the old cartage rebate. 

Under the contract in force from 1892 to 1901, the railway 
company paid for smalls 2|af. up to 56 lbs., and 3^d. up to 1 cwt., 
plus ^d. for extra services. This ^d. has now been raised to Id. 
for smalls over 56 lbs., and the carting allowance reduced fix)m 



RAILWAY AND CANAL TRAFFIC CASES. 59 

2|</. and Sid. to l^d. and 2d. There is nothing in the terms of 1903. 
the existing contract to account for the Id. for extra services joh» Waxxis 
heing increased to Id.^ and I think the change imposes an undue ^ ^^ 
prejudice upon the applicants. Great 

For the collection or delivery of passenger train parcels^ the Rt. Co. 
payment up to August, ItlOl, was 2d. per parcel. The payment ^^^^)' 
for delivery is now Irf., or 2d. if the parcel rate exceeds 6rf. *^^'Jf**^* 
Nothing is allowed for collection, though when a parcel is 
booked at Messrs. Wordie's office they are paid ^d. per parcel 
for the booking. It is stated, however, that the company intend 
paying them something besides on parcels collected, and they 
undertake that if any such payment is made to Messrs. Wordie 
it shall be made also to the applicants. 

A new scale applicable equally to all carriers, as promised, has, 
it appears, since that statement was made, been put in operation ; 
and though the applicants allege against it that less is payable 
under it than was paid before 1901, notwithstanding there has 
been no reduction in the railway company's passenger train 
parcel rates, this is an objection with which we could only deal 
in the manner directed by the Bailway Traffic Act, 1894, 
section 1, sub-section (3). 

It is not necessary to say anything about empties, because 
they are station to station traffic, and the agreement does not 
apply to traffic of that description. 

As to the other ground of complaint, I may assume, I think, 
that where a railway company makes an aggregate charge for 
collecting, carrying, and delivering, the consignee is not bound 
to have his consignment delivered by the company, and may if 
he pleases name a carrier to take delivery on his behalf at the 
company's terminus. This, I think, has been the general rule, 
and further, section 5 of the Bailway Companies Bates and 
Charges Order Confirmation Act recognizes the right of a trader 
to dispense with delivery by the company. In the present case 
nearly one hundred tradei*s in Dublin have deposited orders with 
the company to deliver their traffic to the applicants. But the 
traffic to which the different orders have reference is not 
particular traffic of which a description is given in them, and 
which can be identified by comparing such description with 
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that in the company's invoice, but is generally " all goods and 
empties arriving for the trader, no matter how consigned or 
addressed." Orders of this general kind the railway company 
haye declined to recognize or act upon, and they maintain 
against the applicants that it is competent for them to take that 
course without being liable for not affording proper facilities 
for the delivery of traffic. Now there are no doubt oases where a 
general order would be considered a reasonable facility. Where 
goods are constantly arriving consigned to a particular trader, 
and it is his wish and intention that they should be always 
delivered to him through the same carrier, to require in such a 
case a fresh order for each consignment would be unreasonable. 
On the other hand, if a man is only an occasional customer, 
and a general order given by him makes the carrier named in 
it the only one that can be lawfully employed, a company might 
have to choose between delaying the despatch of goods to their 
destination, to the inconvenience of the public at large, and 
running the risk as to some part of the goods, of delivering 
them otherwise than in the right mode. Here the claim is that 
the company should accept all general orders without reserve, 
and whether the traffic of the persons who give them is large or 
small; and the answer can only be, I think, that it is not 
incumbent on the company to do so, the facility being of a kind 
which is reasonable or unreasonable according to the volume of 
traffic to be dealt with. As to the orders in this particular case, 
very few of them would have any claim to be regarded. Oiit 
of a total of 95 persons who gave the orders 45 had no collection 
or delivery traffic whatever in the three months, January, 
February, and March, 1902, and 31 out of the remaining 60 
only 9 tons between them in the same three months, the tonnage 
for the other 19 being 161 tons in 525 consignments. From 
some or all of these 19 the company might on this return of 
traffic have to accept a general order ; but we are not asked in 
this application to deal with individual cases, but only with 
general orders as a whole or in the abstract. 



Lord Co nil am: I am in general agreement with my 
colleagues as to our decision in this case. It seems to me that 
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oompliance on the part of a railway company with a general 1903. 



order from a trader to hand over his traffic to a particular carrier John Walus 
may or may not be a reasonable facility according to the ^^^. 

circumstances of each case. Dealing with a trader consigning Ghbat 
goods in considerable volume and with regularity, it would be Rr. Co. 

unreasonable for a railway company to refuse to recognize an 

order from him, for it would entail upon the company but ^ ■ v "l 

little or no more trouble or expense than would be the case if 

the goods were delivered to the company by their own agents. 

For any trouble or expense within reasonable limits involved in 

oompliance with the order, a reasonable charge might lawfully 

be made. But in many instances, as suggested by the learned 

judge, to attempt to act upon general orders would cause such 

confusion and inconvenience to the public as well as to the 

railway companies as would justify an absolute refusal on the 

part of the companies to recognize the orders. The Great 

Northern company contend that this is true as regards at least 

a considerable proportion of the orders sent in by Messrs. 

Wallis' customers, and the applicants' evidence does not, I 

think, disprove this view. 

A further ground of complaint by Messrs. Wallis is that 
whereas the Great Northern company pay their own agents, 
Messrs. Wordie, Is. 7iL per ton for the cartage of collected and 
delivered traffic in Dublin, their (Messrs. Wallis') allowance for 
similar services is only Is. 3d. The railway company say that 
the payments are reaUy the same, viz.. Is. 3d. for caitage, and 
that the 4d. extra which Messrs. Wordie get is paid for special 
services rendered to the company in their capacity as agents. I 
am not prepared to say that the company is wrong in principle 
in making this distinction. But it is obvious that it might 
easily become a cloak for giving outside earners an unduly low 
rebate or allowance, to the advantage of the company or its 
agents. The Great Northern company up to 1901 paid their 
agents, Messrs. Wallis, Is, 8^. per ton for cartage, and 4d. 
per ton for special services. They have found it possible to 
reduce the payment for cartage by 5d.y or 23 per cent., but the 
payment for special services remains the same. Further, it is 
difficult to distinguish accurately between some of the special 
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1903. services and tbe daties which any carrier must discharge in the 

JobnWalus ordinary conduct of his business, and it has not been made dear 

* Sows ^}^j^^ Messrs. Wallis do not render some of the services for which 

Okbat special payment is claimed to be made. In these circumstances 

Rt. Co. I think it best to disregard the allocation made by the company 

( sKLAS Ti), j^ their payment to Messrs. Wordie, and to compare their 

Lor d Cob h>m. services and the lump payment made for them with Messrs. 

Wallis' services and the payment they receive. 

In their contract with the railway company Messrs. Wordie 
imdertake, inter alia^ to provide office and receiving house 
accommodation, to canvass for the company and to be " at their 
call," which means, I suppose, that they must make provision 
for dealing with the traffic whenever and however it is pre- 
sented. These are onerous obligations in the main special to 
Messrs. Wordie, for coming under which they are entitled to be 
paid, and it is not in my opinion an adequate set-off^ from the 
applicants' point of view, that Messrs. Woitlie get the great 
bulk of the company's Dublin traffic, which should lessen to 
them the cost of working. But the difference between Is. Sd. 
and 1«. 7(i. is very substantial, and I cannot think that the 
railway company, upon whom the onus of justifying it falls, 
have in the somewhat meagre evidence which they have brought 
on this point, succeeded in their contention. 

The same conclusions apply to the payments for the cartage 
of ^'smalls" and parcels traffic, in which there has been a 
similar undue discrimination to the disadvantage of the appli- 
cants which must be abated. 

[Solicitors for the applicants : J, Sf C. O'Cotmary Dublin. 

Solicitors for the Great Northern railway (Ireland) : Crate- 
ford 8f Loehharfy Dublin.] 
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HicKLKTON Main Colliery Company, Limited 

r. 

Hull, Barnsley and West Riding Junction Railway and 

Dock Company (*). 

Undue Preference — Coal Traffic — Qaarantee of Qaaniity — Railway and 
Canal Traffic Act, 1854 (17 & 18 Vict, c, 31), «. 2— Railway and Canal 
Traffic Ad, 1888 (51 <t- 52 Vict. c. 25), 3. 27 (2). 

The applicants, the owners of a oolliery on the defendants' railway, consi^ed ju/p 22, 
coal for shipment orer the defendants* railway to the defendants' Alexandra 1903. 

Bock at Hull, a distance of 61 miles 7 chains, and were charged 2$. 7d. per ton. 

The D. company also owned collieries on another branch of the defendants* 
railway, and competed with the applicants in sending coal for shipment to the 
Alexandra Dock at Hull, a distance of 66 miles 24 chains, and were charg^ — 

(a) For any quantity np to 200,000 tons a year, 2«. 6d. per ton. 

(b) From 200,000 to 300,000 tons a year, 2«. id. per ton. 

(c) For any quantity above 300,000 tons a year, 2«. 3^. per ton. 

These rates were charged to the D. company under a guarantee given to the 
railway company to send a minimuoi quantity of 200,000 tons of shipment coal 
per annum, which in practice came up to about 500,000 tons i>er annum during ' 
21 years from 1891. 

It was proved that the applicants sent only sofne GO,OCO tons of coal a year, 
and that in the case of shipment coal it was necessary that there should be a 
large and constant supply so that the railway company could make their ship- 
ment arrangements with certainty and regularity, and, further, that the railway 
company were willing to carry the applicants* coal at the same rates as tlie 
IJ, company's coal if the applicants would give a like guarantee as to quantity. 

Seld, that ander the circumstances the difference of 2d, a ton up to 200,000 
and the still greater diffei'ence for larger tonnage was justified, such difference 
being made by the railway company in good faith for the protection of their 
own interest, and in the belief that the guarantee was worth to them the 
difference. 

Sernble, that such difference of charge would not be justified if the applicants 
sent quantities of coal comparable to those which the B. company sent, and 



(*) Before Wbiqht, J., and Commissioners Sir Fbbdbbick Peel and Viscount 
CoBHAic, sitting at the Koyal Courii of Justice, London. 
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1903. promued from month to month, without any guarantee, a sufficient continuance 

of supply to enable the railvray company to make all neoeesarj arnmgemonta 



HicKLETow f^jr shipment: 

Main ' 
collibbt 

Co. Ltd. Under section 27 of the Kailway and Canal Traffic Act, 1888, the Court will 

_*'* take into consideration any circumstance which makes it better worth the while 

Babhsley AKD ®' *^® railway company to carry the traffic of one trader rather than the traffic 
WssT RiDiiia of another. 
JuNonosr Rt. 
AND Dock Co. 

This was an application under section 2 of the Bailwaj and 
Canal Traffic Act, 1854, complaining of an undue preference 
granted by the Hull, Barnsley and West Hiding Junction 
railway and dock company. 

The applicants are the owners of a colliery in South York- 
shire on the defendants' railway, and they consign coal over the^ 
defendants' railway to the defendants' Alexandra Dock at Hull. 
The distance from the applicants' coUiery rid Wrangbrook 
Junction to the Alexandra Dock at Hull is 51 miles 7 chains. 
The rate charged by the defendants for carriage of coal to 
Alexandra Dock for shipment is 2«. 7rf. per ton. The Denaby 
and Cadeby Colliery Company are also owners of collieries in 
South Yorkshire on another branch of the defendants' railway 
(known as the South Yorkshire Junction railway and worked in 
perpetuity by the defendants), and they compete with the 
applicants in sending coal to Alexandra Dock for shipment. 
The distance from the said collieries rid Wrangbrook Junction 
to the Alexandra Dock at Hull is 56 miles 24 chains. The 
rates charged by the defendants to the Denaby Company are : — 

(a) For any quantity up to 200,000 tons a year, 2«. 5d. 

per ton. 

(b) From 200,000 to 200,000 tons a year, 2s. id. per ton. 

(o) For any quantity above 300,000 tons a year, 2s, 3d. 
per ton. 

The circumstances under which these rates are charged to the 
Denaby Company are these. 

The South Yorkshire Junction railway, which is the railway 
going to Denaby, was promoted in 1890 by the Denaby Colliery 
Company themselves, who obtained an Act of Parliament in 
that year. In 1891 the Denaby Colliery Company guaranteed to 
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the South Yorkshire Junction railway company that the Denahy i903. 

Colliery Company would send over the South Yorkshire June- Hickleto» 

tion railway a certain amount of traffic, amounting in the case ciolueii* 

of the first guarantee to 260,000 tons, and they were to under- ^- ^''^' 
take to pay in respect of that traffic the sum of 6,300/. towards Hull, 

Sahnslkt and 

the receipts of the South Yorkshire Junction railway. In the West Rioino 
'same year an agreement was made hetween the Hull and IjcD^ Go! 
Bamsley company and the South Yorkshire Junction railway 
company, under which the Hull and Barnsley company agreed 
to work in perpetuity the South Yorkshire Junction railway, 
and the South Yorkshire Junction railway agreed not to become 
carriers upon the railway at all. Thereupon the manager of the 
Hull and Bamsley railway wrote to the manager of the Denahy 
Colliery Company : — " In answer to your inquiry as to the 
amount of the through rate which the company propose upon 
the opening of the South Yorkshire Junction railway from 
Denahy to Wrangbrook to charge for the carriage of coal by 
that route from your collieries to Hull, I am directed by my 
Board to inform you that, having consulted the directors of the 
South Yorkshire Junction railway company, and taking into 
consideration the valuable guarantee given by your company to 
that company with respect to coal traffic by that route, they are 
willing during the continuance of the twenty-one years men- 
tioned in your agreement with that company, and so long as the 
general coal rates from South Yorkshire coal field to Hull or 
Grimsby, charged by this or other railway companies, remain at 
the existing level, to quote you a through rate for shipment of 
2s. 5d, per ton for quantities not exceeding 200,000 tons per 
annum, or 2«. 4d. per ton on any increase on that quantity up 
to 300,000 tons per annum, and of 2«. 3^/. per ton on any 
further increase over 300,000 tons per annum. If, however, 
there should be any increase or lowering of these general rates, 
the through rates now quoted will be subject to a proportionate 
increase or reduction. These rates include the ordinary charge 
of 2d, per ton for use of coal hoists for waggons with end doors 
for shipment of coal." 



B, 
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1903. C. A, CripjJSj K.C. {Scott Fox, K,C., and H. S.'M. BlmuieTt 

HicKLBToiT with him), for the railway company. 

£^^^^ A guarantee of a quantity is of great importance to the 

Co. Ltd. defendants, who own a comparatively small line. The Denaby 

Hull, Company's traffic is about a third of the whole coal shipment 

WEsrRiDiNa traffic on the railway. The defendants are willing to give the 

^^o^ Co o-pplicants or any other colliery company exactly the same terms 

if they will come under the saine guarantee. Under section 27 

of the Act of 1888 the Court, as justifying a preference, may 

consider fto«d ^rfe business fransactions, 

S. Moon J K.C. {Harold Rmsell with him), for the applicuits. 

A condition is not justified unless it involves to the railway 
company making the condition a corresponding reduction in th^ 
cost of conducting the service. The condition upon which the 
lower rates will be granted must be a condition which it id 
within the power of the trader to accept. He cited Daldy v. 
Midlmid Raihcay Company {}) and Charnngtony Sells Sf Co. v; 
Midland Raihcay Company i^), 

II, S. Cautleyy for the Denaby and Cadeby Colliery Company, 
asked to be heard on their behalf. 

AYright, J. : We cannot give you a locus standi as of right. 
You cannot make a speech, and you clearly cannot call evidence. 
We cannot hear you as a party, but as amicus curiie you can call 
attention to anything. 

The judgment of the Court was delivered by Mr. Justice 
Wright. 

Wright, J. : This is an application by the owners of the 
Ilickleton Colliery against the Hull and Bamsley railway com- 
pany, calling upon the railway company to discontinue a 
preference of the coal of the Denaby collieries oyer the coal of 

(») Ante, Vol. X. 303. 
(2) AnUy Vol. XI. 222. 
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the applicants, the coal being destined for shipment at the 1903. 
Alexandra Dock at Hull. The railway company carries the HicklktoiT" 
Denaby coal for 2rf., or in cases of very large quantities per c^j^^y 
annum being sent, even a greater sum less than they charge the Co. I/ro. 
applicants. The distance is from 2 to miles greater in the Hull, 
case of the Denaby Colliery Company than it is in the case of w^Rtdisq 
the applicants. That distance is probably not in itself enough J^'-^^on Rt. 
to make any very material ground for our consideration in the — 
case, because the whole district is one which eminently lends —J 
itself to this traflBo. This difference — I will treat it as a 
difference of 2d. a ton — ^is one of very great importance. It is, 
I think, admitted by the railway company that it is almost 
decisive as to whether the trader is able to send by one route or 
the other, and it lies on the railway company, under the Act of 
1888, to justify the excess of 2d. The railway company say 
that this coal is coal for shipment, and the Denaby Company 
are under a guarantee to send a minimum quantity of 200,000 
tons per annum, which really comes up in practice to about 
600,000 tons per annum, during twenty-one years from 1891. 
It is disputed whether that guarantee is legally binding, but 
it seems to me that we ought not to inquire too closely into 
that. If the parties, the Denaby Company and the railway 
company, on reasonable grounds, consider that it is binding, 
and are acting in that belief, I think we should be justified in 
treating it as if it were binding. Then, as I said, the railway 
company point out that the coal is for shipment, and they point 
out what is obviously true, that in the case of coal for shipment 
it is eminently necessary that there should be a large supply, 
and a constant supply, so that the railway company can make 
their shipment arrangements with certainty and regularity. 
Then they add, and this is of great importance, it is not merely 
a question of 10,000 or 20,000 tons, but that the Denaby 
Company send perhaps 500,000 tons a year, or something like 
that, whereas at present the Hickleton Company send only 
about 60,000 tons a year. Then, lastly, the railway company 
Bay i " We will give to the applicants the same rights on the 
same terms and conditions, that is, if they will guarantee a 
quantity similar to that guaranteed by the Denaby people, then 

6 (2) 
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1903. the applicants shall have the same rates." That, no doubly 

HxoKi£TON would be a condition without the satisfaction of which the 

CoLLiBBT railway company could not justify the difference which they 

Co. Ltd. make. 

r. 

Huix, Now the last obsen-ation to be made is that in our opinion 

"West Ridtno the difference is made by the railway company in good faith for 
A^^DocK Co. *^® protection of its own interest, and in the belief that this 
W ^~ht J guarantee is worth to them the dLEFerence. Of course, if they 
-*-*' did not act in good faith in the matter we should make short 
work of their defence. On the whole, I think that the railway 
company have, under the existing circumstances, shown sufficient 
reason to justify even the considerable diflFerence of id, a ton up 
to 200,000, and the still greater difference afterwards. I need 
not repeat the considerations, because I have already stated what 
the railway company have set up about its being coal for ship- 
ment, and the very great difference in quantity, and the im- 
portance to them of this particular guarantee. On the whole, I 
think that those are not more than equivalent advantages to the 
railway company on the difference in the charge. I cannot 
quite agree with Mr. Moon's argument that the reduction of 
cost to the railway company is the only circumstance which 
would justify a difference in the rate. It seems to me that any 
circumstance which makes it better worth the while of the 
railway company to carry the coal of one trader rather than the 
coal of another is to be taken into consideration under the Act 
of 1888. I think, therefore, this application fails. 

But then there is this to be said : I am not at all sure if the 
applicants were perfectly reasonable in the matter, whether the 
railway company could justify refusing to lower the applicants' 
rates, except on the condition of a permanent guarantee. I 
doubt that altogether. If the applicants to-day could show 
that they were sending, in fact, 200,000 or 300,000 tons of 
this coal over the Hull and Barnsley line, even without any 
guarantee of continuance further than an assurance or under- 
taking from month to month, or something of that kind, so 
that the railway company would have time to make all the 
usual arrangements, I doubt very much whether so great a 
difference as 2d. a ton could be justified. I am not sure that 
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any difiPerence could be justified, because if the applicants were, j^^g 

in fact, sending quantities comparable to those which the — 

Denaby Company are sending, and were promising a sufficient Main 
continuance of supply to enable the railway company to make co. Ltd. 
all necessary arrangements for shipment, I am not sure that n^'i^, 
there would.be anything which would justify anything like Babxsletaxd 
such a difference between the rates— I say no more than that. Junctio:^ Ry. 

AND D00£ Co. 

[Solicitors for the applicants : Gribble^ OddiCj Sinclair 8f ^"^^^* '• 
Johmon, agents for Burdekin 8f Co., Sheffield. 

Solicitors for the defendants: Cunliffea 8f Da venpor tj&gBnU 
for Moss, Lowe 8f Co.^ Hull. 

Solicitors for the Denaby and Cadeby Main Colliery Com- 
pany : Johnson, Weatherall Sf Sfurt.^ 
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Spillers and Bakers, Limited 

r. 
Taff Vale Eailway Company (^). 

Vndue Preference — Coal Traffic— Shipment Bates — Bight of Consignee to 
complain of Bate paid by Consignor — Bail way and Canal Traffic Act,- 
1854 (17 & 18 Vict. c. 31), «. 2—Bailway and Canal Traffic Act, 1888 
■ (51 ct 52 Vict. c. 25), ». 27, «m6-m. 1, 2. 

Julu 22 0^ Sub-section 2 of section 27 of the Railway and Canal Traffic Act, 1888, 

Deeemberd" 10 ^^^^^^^^ the Commissioners in deciding a case of undue preference to tike into 

1903. consideration, so far as they think reasonable, ** whether such lower charge or 

— ■ difference in treatment is necessary, for the purpose of securing in the interests 

of the public the traffic in respect of which it is made; and whether the 

inequality cannot be removed without unduly reducing the rates charged to the 

complainant.** 

A railway company carried coal for shipment at a lower rate by about 
33 per cent, than they carried over the same parts of their line similar coal for 
a trader, to be used in his works for manufacturing purposes. 

Upon a complaint by the trader of undue preference : — 

Seldf that there being no evidence that the rates charged to the complainant, 
which were charged to all traders within the district, were unreasonable, except 
in so far as they were more than the shipment rates ; and the railway company 
having shown that the low shipment rates were necessary to secure the traffic 
in the public interest ; that the complaint of imdue preference failed. 

QtMtre, whether the words '* whenever it is shown that any railway company 
charge one trader or class of traders .... lower tolls, rates or charges .... 
than they charge to other traders .... or make any difference in treatment 
in respect of any such trader or traders '* employed in sub-section I of section 27 
of the Railway and Canal Traffic Act, 1888, necessitate that there should be a 
direct charge made to the trader in order to enable him to complain, or whether 
it is not sufficient that the charge is so made as to affect the interest of the 
trader. — Per "Wright, J. 

This was an application under section 2 of the Itailway and 
Canal Traffic Act, 1854. 

(^) Before Wbiobt, J., and Commissioners Sir Fbedsbick Feel and Yiscount 
CoBHAV, sitting at the Koyal Courts of Justice, London. 
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The applioantsy who were millers at Cardiff, purchased large i903. 
quantities of coal from collieries situated on the Taff Vale Spillebs &" 
railway. They complained that for this coal the railway Bakee8,Ltd. 
company charged rates averaging about Is. 6rf. per ton for Taff Vale 
conveyance over their line, whereas they were only charging 
rates averaging about 1^. per ton for coal for shipment, con- 
veyed in the same manner, and passing over the same portion 
of their railway. 

The railway company pleaded that the lower rates for ship- 
ment coal were necessary for the purpose of securing, in the 
interest of the public, the shipment titifiSc; that the cost of 
conveying the applicants' coal was greater than that of convey- 
ing shipment coal, and that ther^ was no competition in interest 
between the applicants and the persons for whom the shipment 
ooal was carried. They also stated that the charges had not 
be<en paid by the applicants. 

The applicants produced evidence that sea-borne coal from 
Cardiff was bought by competing millers in London at about 
1«. per ton less than rail-borne coal from the same collieries. 

The railway company produced evidence of the increased cost 
of working the applicants' traffic, and of the keen competition 
existing in the coal trade throughout the world, necessitating 
the lowest possible rates for the conveyance of Welsh coal. 

Cripps^ K.C. {R, Whitehead ^nth him), for the applicants. 

A railway company may not prefer unduly " any particular 
description of traffic in any respect whatever " : here — exactly 
the same article being carried, steam coal — arises this traffic 
competition, and the trader is aggrieved, and has the right to 
complain. Here also, traders competing with him abroad or 
pB the Thames are getting the commodity of raw coal with- an 
undue advantage. The home trader is entitled to the advantages 
of his geographical position in being situated at a port. 

Balfour Broicne, K,C. {C. A. Rtmelly K.C.^ and Nohh with 
him), for the railway company. 

There can be no undue preference of an article, unless that 
results in the preference of an individual. Here there is no 
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1903. competition in interest between those complaining and those who 

8piLLB&a& get the preference. Hozier v. Caledonian Raihcay Company (}) 

AZ£E8, Ltd. giiQ^g tija^i- there must be an individual aggrieved. In section 27 

Tafp Vaus of the Act of 1883 the word '* traffic " is left out altogether, 

Rt. Co. . . . . « . 

and only the trader is mentioned. Competition after export is 
too remote to take into consideration. If it is considered, the 
applicants still have an enormous " geographical advantage." 
Assuming there has been enough evidence of competitive 
interest to call upon the railway company for a justification, 
the shipment rates are fixed because it is for the benefit of the 
public to have a large sale of coal in foreign ports. In the case 
of shipment coal the railway company is also subject to the 
competition of other ports. 

The remaining facts are sufficiently set out in the judgment 
of the Court which was delivered by Mr. Justice Wright. 

Wright, J. : There is one point which I wish to deal with 
before going to the merits of the case, and that is with regard 
to the construction of section 27 of the Railway and Canal 
Traffic Act of 1888. I confess I have felt some difficulty 
throughout the case as regards the question whether these appli« 
cants have at present any locus standi to make this application, 
inasmuch as the rates for the railway carriage are, in the first 
instance at any rate, charged to, and paid by the colliery 
company, and it is a matter of some difficulty to determine 
whether the payment by the colliery company is or is not a 
payment by them as colliery owners or in some way as agents 
for persons to whom the coal is going. I do not think it is 
very material to discuss that question in the present case, 
because I think section 27 is rather framed with a view to 
giving the go-by, as far as possible, to technicalities of that 
kind. 

It is not necessary, in our judgment, to decide it to-day, but 
I desire simply to point out that, to my mind, if in substance 
the charge is made so as to affect the interest of the trader, it 

C; Ante, Vol. I. 27, 
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may be that it is not essential legally that there should be any 1903. 
direct charge made to the trader. I say no more than that at skllebb & 
present, and I say it only to pass it by. Bazebs, Ltd.. 

Now I come to the case itself, which is one of very great Tafp Vale 
importance. Messrs. Spillers and Bakers, the applicants, have -' - ' 
mills and biscuit works at Cardiff, with an out-turn of some- ^ "^^^ ' ^' 
thing like 530,000/. per annum. For the purposes of those 
works they consume about 12,000 tons of coal per annum. For 
the carriage of that coal they pay, or there is paid in respect of 
their coal (I will not say which it is at present), 2«, per truck to 
the dock company, and Is, QcL per ton in respect of the transit 
over the Taff Vale railway company's line. The TafE Vale 
railway company's charge for similar coal carried by them over 
the same portion of line for shipment may be taken as Is, 

Messrs. Spillers and Bakers complain that to the extent of 
the difference, which may be taken as Qd, per ton, there is an 
undue preference and disadvantage within the meaning of the 
Bailway and Canal Traffic Act : and inasmuch as for the transit 
over the same portion of the Taff Vale railway company's 
line of the same traffic there is a difference in the charge of, 
50 per cent., I suppose no one can deny that primA fack there* 
is a case for investigation. It is possible, and probable I should 
say myself, that the difference of 6^. per ton in the 1«. 6rf. 
might have to be reduced by something in respect of an actually 
greater running cost of the pick-up trains, in which the empty 
trucks for the applicants' traffic are concerned, as compared with 
the cost of the working of the trains with full train loads, in 
which the shipment coal is conveyed. That difference is. put 
by the defendants at somewhere between ZiL and 6c?., but I do 
not think it is possible to suppose that the real difference is as 
great as that. Most of it is due to the trucks carrying goods, 
and I should say, speaking for myself, that the very outside 
allowance to make to the railway company for any difference in. 
running cost in respect of the coal trucks would be 2d. per ton. 
But even that would leave a difference of about 33 per cent., 
and it is dear that the railway company, under section 27, have 
to justify that. 

Now the Taff Vale railway company say that they cannot 
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19(^3. possibly raise their sliipment rates. The shipment coal is about 



Kt. Co. 
Wright, J. 



Spuxebs & nine million tons or nine-tenths of their entire ooal traffio in the 
*^ ' district, and, in my judgment, tliey have proved that ih»j 

'^nJ rJ^ cannot practically raise the shipment rates, partly by reason of 
the agreements by which they are bound, partly by reason of 
the competition with Barry, and partly by reason of the circum- 
stances of the traffic itself in the coal, which will not stand 
increased rates. Further, the Taff Vale railway company say 
that the Is. &iL \& a reasonable charge to make for the works 
coal which the applicants consume ; and I think that there is 
an entire absence of any evidence to show that that charge is, 
taken by itself, anything but a very low charge ; at any rate it 
is a reasonable charge. 

Are those two answers sufficient? Another answer is sug- 
gested, namely, that section 27 does not apply at all, and that 
the old Act of 1854 does not apply at all except where the 
applicants' traffio is shown to suffer in competition with other 
traffic. I do not say how far there may not be something in 
that argument. The existence of competition is, I think, proved 
in this case, although I think there is no sufficient proof that 
the competition is at all substantial at the present time, or is 
affected in any way by the rate which is charged to the appli- 
cants for their coal. I doubt myself very much whether, under 
section 27, tlie element of prejudice in competition is in any 
way an essential part of the cause of action. I think that may 
some day have to be argued carefully. But here in substance, 
there being no real case of competition, the applicants' case is 
really founded on the mere difference of the rates charged for 
the transit of the same thing over the same line. 

The ground upon which we have come to the conclusion that 
the applicants' case fails -is extremely short and simple. We 
think that the rates charged for the works coal are not shown to 
be too high, but are upon the face of them, and upon the 
evidence before us, quite reasonable rates, except so far as they 
are more than the shipment rates, and they are rates which are 
eharged, not to the applicants alone, but to all the traders 
within the district — traders who consume between them in the 
more restricted district of Cardiff alone 400,000 tons of coal for 
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works and domestio consumptioD, and in the larger district 1903. 
which this railway supplies, 1,000,000 tons of coal. That is a ~ smllkm &^ 
large area, and a large class of traders are affected, and when B-^^^fJ^™- 
the whole of those traders are charged the same rate, we cannot ^^ Valb 

AT. Co. 



consider that the applicants have any special claims different 

from the other traders, and if the rate which is charged to all "^ * 

those traders is satisfactory to them, which, so far as the evidence 

goes, it appears to be, that is an additional argument for saying 

that the rate as charged to the applicants is one which ought not 

to be reduced unless by reason of the mere fact of the lower 

shipment rate. 

Therefore this case really comes down to a question whether 
the reduction of the shipment rate is of itself enough to give 
the applicants a right to relief. Upon that it seems to me the 
evidence is plain that the low shipment rate is justified here by 
necessity, and that practically it is impossible for the defendants 
to xaise that rate. It is necessary to maintain the low shipment 
rates in order to- secure the enormous traffic of 9,000,000 tons, 
in their own interest and in the public interest ; and they are 
hindered by agreements, some of them statutory, and by the 
competition of Barry, from raising that rate at all. 

Then the case comes back to this, and this is the whole point 
of it : in the 2nd sub-section of section 27 of the Act of 1888, 
it is directed that we shall take into consideration, so far as we 
think reasonable *^ in addition to any other considerations 
affecting the case, whether such lower charge or difference in 
treatment is necessary for the purpose of securing in the 
interests of the public the traffic in respect of which it is made." 
We have already answered that question, yes. Then, secondly, 
" Whether the inequality cannot be removed without unduly 
reducing the rates charged to the complainant." In our view, 
inasmuch as the shipment rates cannot practically be raised, 
and the only alternative is to lower the works rate, we cannot 
grant the relief asked, because it appears to us that the works 
rate is already as low as it can reasonably be made ; apparently 
it is quite as low as any rate in the United Kingdom for 
similar distances ; and we do not see our way to reducing those 
rates further, because we think it would not be fair to the 



re 



RAILWAY AND CANAL TRAFFIC CASES. 



Wright, 7. 



1903. railway company to oblige them to charge the applicant 
FpnjjBBs & less. 

AXEB8, liTD. -yy^ should add, although this forms no part of the grounds 
'^B^ c^^ ^^ ^^^ decision, that the loss to the applicants by reason of their 
being charged the works rate instead of the shipment rate is 
not of a serious kind. Assuming that 2d. ought to be taken o£E 
the 6d, in respect of the difference of running costs between the 
two kinds of traflBc, id. on 12,000 tons would be an annual loss 
of 200/. That, on an out-turn of 530,000/., is about 9^. in 100/. 
At any rate, it is something very small ; and it can hardly 
possibly appreciably affect their traffic. For these reasons we 
think that the application must be dismissed. 

[Solicitors for the applicants: Riddcll 8f Co.j agents for 
Vachell Sf Co., Cardiff. 

Solicitors for the Taff Vale railway company : Williamson^ 
Hill 8f Co., agents for Ingledeic 8f Sons, Cardiff.] 
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Lancashire Patent Fuel Company, Limited 

f. 

London and North- Western Eailway Company, Great 
Central Eailway Company, Cheshire Lines Com- 
mittee, AND Manchester Ship Canal Company (*). 

Undiit Preference— Shipment Coal — Competitive Traffic — Railway and 
Canal Traffic Act, 1854 (17 <fc 18 Vict, c. 31), s, 2— Railway a}id Canal 
Traffic Act, 1888 (51 & 52 Vict, c, 25), s. 27. 

. A railway company carried shipment coal to certain sidings on a ship canal Augwt 4, 5, 
at a lower rate than they carried coal to a trader at the same sidings ; such coal 1901. 

(which was in the form of slack) being then manafactured by the trader into ~" 

patent fuel for shipment. 

Upon a complaint by the trader that the railway company were nndnly 
prefering the shipment coal to his prejudice : Held, that no competition existed 
between the coal carried for shipment and that carried for the trader ; and 
that therefore the applicants had no locitt ttanii. 

Meld, furthn-y that the fact that the trader manufactured the coal carried 
for him by the railway company into an article which might ultimately compete 
with the coal carried by the railway company for shipment was not bound to be 
taken into consideration by the railway company in regulating their charges. 

This was an application under section 2 of the Eailway and 
Canal Traffic Act, 1854. 

The applicants were patent fuel manufacturers, who received 
large quantities of coal slack from collieries on the London and 
North- Western and Great Central railways at the sidings of the 
Manchester Ship Canal Company at the Partington Coal Basin. 

The same railway companies conveyed coal from the same 
collieries to the same sidings for shipment, and for this latter 
traffic charged a rate which was less by &d. or 8r/. per ton than 
that charged to the applicants. 

(*) Before Biohak, J., and Commissioners Sir Fbbdbbxox Peel and Viscount 
CoBHAX, sitting at the Royal Courts of Justice, London. 
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1904. The applicants contended that their fuel, large quantities of 

Lanoabhibb which were sent abroad, was in competition with the coal for 

^CoTLtd. shipment, and asked for an order that the same rates should be 

-. *'• charged them as was charged for the coal for shipment. 

North- The railway companies pleaded that there was no competition 

Bt. Ck)., between the applicants and those for whom the shipment coal 

oJJSnttL. ^^^ carried ; that the cost of conveyance of the applicants' coal 

^^v5j*» was greater than that of the shipment coal ; that lower rates for 

LiNBs Cox- shipment coal were necessary for the purposes of securing in 

Mavchxsixb the interest of the public the shipment traffic ; and that the 

^"^0^^^ inequality could not be removed without unduly reducing the 

rates charged to the applicants. 

FootCy K,C. {R, Whitehead with him), for the applicants. 

The briquettes manufactured by the applicants contain 92 per 
cent, of coal and 8 per cent, of pitch, and are practically coal ; 
they are shipped to the Mediterranean ports in direct com- 

petition with the coal whieli comes from the same collieries, by 

the same lines of steamers. Unless the briquettes are relatively 
as cheap or cheaper than the coal, the steamers will take coal. It 
is an export trade, in exactly the same position as the shipment 
coal. The change in the article has not altered its subject 
and use with regard to competition ; it remains " similar 
merchandise." In Sjnllers 8f Bakers^ Limited v. Taff' Vale Eailwai/ 
Company (^), the applicants did not use the coal for export at 
all, but at their works. 

Crippsy ICC. (Ernest Moon^ K.C.^ Noble and R. Netille with 
him), for the London and North-Western railway company. 

The question of competition between coal and fuel does not 
arise here, because the railway company carry no fuel. What 
has to be compared is coal carried for shipment and coal carried 
to be subjected to a manufacturing process to become a 
briquette ; which does not compete. 

Spillers 8f Balers, Limited v. Taff Vale Railway Company (*) id 
an authority that you cannot follow out possible results in som6 

(>] Atdt, p. 70. 
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remote dealing with an article in the future. The shipment 1904. 

rates ore justified in the puhlio interest to enable the Ship Canal Lancaspik^ 

to compete with Garston ; the applicants have the ordinary "^^q^^^^ 

inland rates, which they are seekiug to upset ; these rates apply «'• 

to all opal carried by the railway company for manufacturing ifosTH- 

purposes in this country, whether the manufacturer finds his j^y co* 

market at home or abroad. Obeat 

Centbal 
Rt. Co., 

Oheshxrb 

Crippsy K.C.y and Noble appeared for the Cheshire Lines j^znesCox^ 
Cominittee.. ^ M^SSi^ 

Snip Canal 
Co. 

CHpps, K,C.y and Simon appeared for the Great Central — 
railway company. ' 

BiGHAM, J. : It is, I think, sufiBcient in this cose for us to 
Hy that w;e are not satisfied that any competition ex^ists witbia 
the ordinary definition given in these cases to that expression. ' 

The thing that the railway companies carry for the applicants 
IB dock, the thing that the railway companies carry for shipment 
is also slack, and it cannot be said that the slack carried by the 
railway companies for the applicants ever comes into competition 
with the slack which is carried by the railway companies for 
ordinary shipment. It is true that the slack is converted by 
the applicants into fuel, and it is true that that fuel is exported 
to foreign ports, and in a sense it may be true to say — ^though I 
am not myseU satisfied about it — that the manufactured fuel 
when it reaches those distant ports is sold in competition i\ith 
slack obtained either from this district in Lancashire, or from 
other coal-producing districts. That, however, in my opinion, 
is a matter with which the railway companies have no concern 
at aU. They have not to regulate their charges with reference 
to some ultimate possible competition between a manufactured 
article, which they do not carry at all, and never did carry, and 
another article which they do carry. This, in my opinion, is 
sufficient to dispose of the case, because if the applicants have 
failed, and they failed, to satisfy us that there is any competi- 
tion—or perhaps I might put it in a different way and say, if 
the railway companies have succeeded in satisfying us that 
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igQ^ there is no competition, and I put it in that way because I 

Lancasbibb^ think the onus is perhaps (I am not sure about it) upon the 

Patent Fuel railway companies— if it appears to us that there is no competi- 

r. tion at all, then the right of the applicants to come here to 

NoBTH- complain has gone. I think for these reasons their applicatioti 

Gbeat 
Gkhtbal 

Rt. Co., Sir Frederick Peel and Lord Cobham concurred. 

Creshtbe 
Lines' Cox- 

M^cHESTEE [Solicitors for the applicants : Hare 8f Co,j agents for Charles 

Ship Canal Hcyicoody Son Sf Hiidson^ Manchester. 

-^' . Solicitor for the London and North- Western railway com- 
pany : C, de J. Andreires. 

Solicitor for the Great Central railway company : D. jBT. 

Davies, 

Sollciti rs for the Cheshire Lines Committee : Cunliffes ^ 
Davenport^ agents for Lingards 8f Hamp^ Manchester.] 
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FuRNSSs Railway Company 



V. 



YiCKERs, Sons and Maxim, Limited. 



YicKERS, Sons and Maxim, Limited 



V. 



Furness Railway Company and Others (^). 



Services Rendered in Connection tvith Sidings not Belonging to a Railway 
Company — Haulage — Signalling — Clerhage and Checking — Railway 
Rates and Charges Order Confirmation Acts, 1891 and 1892, ss, 5 and 
7 of the Schedule, 

By section 6 (sab-section 1) of the Bailway Rates and Charges Order Con- 
firmation Acts, 1891 and 1892, a railway company may charge, in addition to 
the tonnage rate, a reasonable snm for certain services rendered to a trader at 
his request, or for his convenience, including {inUr alia) services rendered by 
the company at, or in connection with, sidings not belonging to the company, 
and the collection or delivery of merchandise outside the terminal station ; and 
by section 7, nothing in the Act contained shall prevent the railway company 
from making and receiving, in addition to the charges specified in this schedule, 
charges and payments by way of rent, or otherwise for sidingfs or other structural 
accommodation provided or to be provided for the private use of traders, and 
not required by the company for dealing with the traffic for the purposes of 
conveyance. 

Held, as regards section 6, that services at or in connection with sidings not 
belonging to the company include any service done by a railway company in 
the delivery of traffic which is not incidental to conveyance, and which is occa- 
sioned by the place of delivery being at a private siding. 

Quare, whether under section 6 the power to charge for services rendered by 
a railway company in connection with sidiogs not their own includes power to 
charge for providing the site and constructing the lines on which the services 
are rendered. 



January 19, 
20, 21, 
March 3, 
1901. 



(1) Before Wriqht, J., and Commisdoners Sir Fbkdebiok Peel and Viscount 
CoBBAic, sitting at the Royal Courts of Justice, London. 

B. 6 
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1904. The Fumefls railwaj company claimed to be entitled to charge Meean. 

__ Vickere, Sons and Maxim, under sections 6 and 7, the sum of 6rf. per ton by 

Rt Go ^^^ ^^ addition to the tonnage rate on coal deliyered to the premises of Messrs. 

IT. Vickers, known as the Kaval Gonstmction Works, at Barrow-in-Fnmess, for 

VicKEBS, services rendered by the railway company at, or in connection with, the sidiogs 

Sons & ^^ ^^ Naval Construction Works, and also by way of rent or otherwise for 

' * sidings or other structural accommodation provided by the railway company for 

SoKS & ' ^^ private use of Messrs. Vickers connecting the Barrow goods station with 

Maxi]c,Ltd. ^^^ Naval Construction Works, 'and not required by the railway company for 

9, dealing with the traffic for the purposes of conveyance. 

Fdhnxss 

j^Y Qq^ As to these services it was proved that Messrs. Vickers' coal traffic, on arrival 

aud Othsbs. at the Barrow goods station, is shunted off the running line by ihe train engine. 

It is then attached to a yard engine and taken to sidings In that part of the 

Barrow goods yard where there is a branch line belonging to the railway 

company, but not constructed under statutory powers, with which, at a distance 

of 64 chains from its conunencement, Messrs. Vickers have connected their 

works by private sidings. From the sidings in Barrow goods yard the coal 

traffic is daily, at regular intervals, hauled over the branch line by the railway 

company, and delivered to Messrs. Vickers at their junction with the branch. 

The transit of Messrs. Vickers' traffic from Barrow goods yard to their private 

sidingfs is done by an engine specially employed on that work. The engine 

leaves the yard at stated times, taking with it whatever traffic has then arrived. 

When not engaged on these journeys, it is occupied in the Barrow goods yard 

in shunting Messrs. Vickers' traffic, and otherwise preparing it for removal, and 

in one way or another, hauling or shunting, the whole day's time of one engine 

throughout the year is spent upon this traffic. 

Held, that the sum of 6d, per ton is a reasonable sum to be charged by the 
railway company to Messrs. Vickers for haulage of trucks of ooal, shunting, 
working signals, and for clerkage and checking, in respect of the delivery of 
the ooal traffic of Messrs. Vickers from Barrow g^oods station to the sidings at 
their premises at Barrow-in-Furness, known as the Naval Construction Works. 



The first of these applications was a claim by the Fumess 
railway company, under section 5 of the schedule to their Bail- 
way Eates and Charges (No. 7) Order Confirmation Act, 1892, 
to charge Messrs. Tickers, Sons and Maxim a sum of 6d. per 
ton by way of addition to the tonnage rate for conveyance of 
coal consigned to Messrs. Yickers' works, for services alleged by 
the railway company to be rendered by them to Messrs. Vickers 
at their request, and for their convenience, and for accommoda- 
tion provided for the coal traffic after the conveyance to the 
Barrow goods station was over. The services included shunting 
in the goods yard, and hauling from the goods yard to Messrs. 
Yickers' works. The accommodation included the branch line 
which was constructed to serve the works which are now 
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Messrs. Vickers', and the user of the goods yard for storage and ^^Q^- 

marshallmg purposes not incidental to conveyance. Fubwess 

mi 1 ^• • RY. Co. 

The second application was, under section 4 of the Eailway r. 

Bjxd Canal TraflBc Act, 1894, for an order to determine what sons & 

was a reasonable and just allowance or rebate to be made by ^*^^ * ^^* 

the Fumess railway company to Messrs. Yickers, Sons and Sosb& 

Maxim, in respect that the railway company did not provide ^*^^^» ^^^• 

station accommodation or perform terminal services for the 5^*^?" 

^ Bt. Co. 

traffic of Messrs. Yickers. xsd Otesbs. 



The nature of the services rendered, and the amounts claimed 
in respect of them, are fully stated in the judgment of the 
Court which was delivered by Sir Frederick Peel. 

AsquUhy K.C.^ J. A. FootCy K.C.^ and 22. Whitetieadj appeared 
for Messrs. Yickers, Sons and Maxim. 

Balfour Browne^ K.C.^ Ernest Moon^ K.C,^ and Harold BtMselly 
for the Fumess railway company. 

Sir Frederick Pbel : Mr. Justice Wright and Lord 
Cobham concur in this judgment, which will be the judgment, 
therefore, of the Court. 

Of these cross-applications, the first is about a difference that 
has arisen between the Fumess railway company and the firm 
of Yickers, Sons and Maxim as to the sum which the railway 
company may charge under section 5 (sub-section 1) and 
section 7 of their Bates and Charges Act for certain services 
rendered to the firm in delivering their coal traffic. It has 
been referred to us, at the instance of the railway company, to 
determine the difference. 

Yickers, Sons and Maxim get their coal from two coUieries in 
Yorkshire on the Midland railway, Ghrimethorpe and Carlton 
Main, principally the former, at a through rate of 4«. 8d. per 
ton. This rate is for conveyance only, and nothing is included 
in it for terminals at either end. The coal is conveyed to the 
Barrow-in-Furness station, consigned to Yickers, Sons and 
Maxim at Barrow, and, on arrival, after being shunted into 

6(2) 
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1904. various sidings, in the Borrow goods yard, goes on by rail, 

FuBHEss hauled by one of the railway company's engines, over a branch 

KT^CJo. jj^^ belonging to the company, but not constructed under statu- 

ViGKEBB, tory powers, with which, at a distance of 54 chains from its 

Mazix, Ltd. commencement. Tickers, Sons and Maxim have connected their 

^^J^"^» works by private sidings. For these services, partly in the 

DONS oC 

Maxim, Ltd. goods yard and partly on the branch line, the railway company 
FxTBNsas make a charge of 6d. a ton, and the matters in difference are 

Aim OTBma ^® reasonableness of that sum and the right of the company to 
— - demand any payment, on the ground, as regards section 5, that 

the services for which the dd, is charged are not services " at, 

or in connection with sidings not belonging to the company." 

Counsel for Yickers, Sons and Maxim argued that the only 
services " at or in connection with a private siding " meant by 
the section are the actual shimting on to the siding and the 
signalling and working of the levers and points necessary 
for that purpose. But, certcdnly, more than this comes within 
the scope and intent of the words, and they include, I think, 
any service done by a railway company in the delivery of traffic 
which is not incidental to conveyance and which is occasioned 
by the place of delivery being at a private siding. Vickers, 
Sons and Maxim's coal traffic, on arrival at the Barrow goods 
station, is shunted off the running line by the train engine. It 
is then attached to a yard engine and taken to sidings in that 
part of the yard where the branch line commences, and from 
these it is daily, at regular intervals, hauled over the branch 
line by the railway company and delivered to Vickers, Sons 
and Maxim at their junction with the branch. The railway 
company, in justification of their charge of 6^., calculate that 
traffic using Barrow yard costs them 4'07rf. per ton, and 
traffic using the branch line 7'19d. per ton. But both those 
sums include charges for value of land and works constructed, 
and it is not clear that under section 5, which seems as in its 
sub-section 7 to distinguish services from accommodation, the 
power to charge for services rendered by a railway company in 
connection with sidings not their own includes power to charge 
for providing the site and constructing the lines on which the 
services are rendered. Of the other parts of the cost, locomotive 
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power and signaHing are the chief. For the year 1902 Vickers, 1904. 
Sons and Maxim's total inwarda traffic by the branch line is Furness 
stated to have been about 71,000 tons, and the coal consigned to ^ 

them from the two collieries 21,700 tons. The coal is brought ^^^* 
along with the firm's other traffic, and the traffic of other Maxim, Ltd. 
traders, to the Barrow goods station by the different trains that ^^^' 
arrive there during the day, and its further transit to the Maxiic,Ltd. 
private siding is done by an engine specially employed on that Fubkess 
work. The engine leaves the yard at stated times, taking with ^nd Othkm. 
it whatever traffic has then arrived, and the average number of .j-T^^^i 

trucks of coal and of other traffic which it draws on each journey 

is said to be twelve. When not engaged on these journeys, it 
is occupied in the Barrow goods yard in shunting Tickers, Sons 
and Maxim's traffic and otherwise preparing it for removal, and 
in one way or another, hauling or shunting, the whole day's 
time of one engine throughout the year is spent upon this traffic. 
Having regard, then, to the cost incurred by the railway 
company in supplying this engine power, and in working 
signals and for clerkage and checking, 6d. per ton does not 
seem to us an unreasonable sum. It is alleged, however, that 
the railway company make no charge in addition to the mileage 
rate for delivering coal to the Haematite Steel Company, 
although their works are 1 mile 34 chains from the Barrow 
goods yard, and that not to do the same for Yickers, Sons and 
Maxim's traffic is imequal treatment. But the cases differ 
widely. In coal alone the Steel Company's tonnage in 1902 
was 144,992 tons, and the quantity of this article and of coke 
and other heavy traffic consigned to them is so large that, for 
the most part, it arrives at Barrow in train-loads of not less 
than twenty trucks, and passes through the goods yard without 
being shunted into sidings, while, as to the 1 mile 34 chains 
referred to, that is part of the running line, and the traffic is 
still in course of conveyance, which only ends when the junction 
with the steel works is reached. There is, therefore, nothing 
done in the case of this traffic which corresponds to the shunting 
and haulage for which the 6d. is charged in the other case. 

The other application has reference to the traffic other than 
coal received or delivered at the siding belonging to Yickers, 
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1904. Sons and Maxim, and they apply to us under section 4 of the 

FuBNEss Bailway and Canal Traffic Act, 1894, to fix the rebate that 

'^^ should be made from their railway rates in respect of the 

^g^^^» Fumess Company not providing station accommodation or 

Hazhc, Ltd. performing terminal services. Attached to the application is a 
S^&' list of rates alleged to include terminals in addition to the 

Mazdc, Ltd. mileage charge, and also, as to such of them as are for traffic in 
FuBNiEss classes 1 to 5, sums for collection and delivery. Dealing first 

AND Othsbs. ^^ these collected and delivered rates, the quantity of Yickers, 

Sir F^Peel ^^^^ ^^^ Maxim's classes 1 to 5 traffic is not very large. It 

does not exceed 3,600 tons a year, and the chief part of that 

tonnage is not loaded or unloaded at Barrow, and does not stop 
at or go into the warehouse on its way through to the branch 
line. For this part, therefore, Barrow is not a terminal station, 
and any terminals charged should be deducted, but as to the 
other part the inclusion of terminals in the rate is within the 
company's powers, and they are entitled to them. Another 
deduction claimed by the applicants concerns both parts of this 
collected and delivered traffic. It is the deduction of the sum 
that ^is charged in the rates for collection or delivery vid, the 
branch line. As however, in our opinion, the railway company 
may reasonably have M. a ton for the delivery of coal that way, 
they should have at least as much for the delivery of collected 
and delivered traffic. And it is a question whether they are not 
entitled to more, and considering the much lighter load a truck 
with collected and delivered traffic has, as compared with the 
weight of a truck-load of coal or other station to station traffic, 
the average for the one being 2 tons 12 owt., and for the other 
5 tons 2 cwt., and that stock received from another company 
and sent to a private siding is less assured of returning under 
load, or within the time allowed as between companies for its 
return, we think they ought to have more, and that, so far as 
the collected and delivered rates are made up of this charge, it 
is not necessary that we should interfere with them. A 
considerable number of the rates specified in the schedule or 
appendix to the application are not the ordinary rates for their 
class of traffic, but are rates of a lower amount and specially 
arranged in consideration of the quantity, loads and other 



Sir F. Peel. 
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dbrctunstances under which the traffic is supplied for conveyance. 1904. 

More than 80 per cent, of the applicants' traffic is carried at -FTjwiBa 

rates of this kind, and the great bulk of it is in classes A, B, ^^- ^®- 

and C. Such rates are, as appears by an entry in the rate book, Yicxxas, 

exdusive of loading and unloading and, in the case of the Maxqc, Ltd. 

applicants' traffic, may, we think, be presumed to be also Vickbbs, 

exdusive of any station terminal, for, as regards such traffic, Maxdc, Ltd. 

Barrow not being a terminal station, and the rate received fu^^^ 

by the company for carrying it seldom exceeding what they • ^oJ^Sl- 

could charge for conveyance alone, it is altogether unlikely that 

what would not under the circumstances be a legal charge is, 

notwithstanding, comprised in the rates. It is said, however, 

that the railway company have admitted that terminals are 

included because, in answer to a request for a disintegration of 

some of the rates in the list attached to the application, they 

divided them as though they had been made up on what is 

called the Fidcook principle, which assumes that the component 

parts of an actual rate, and their relative values, are the same 

as they would be if the rate was at its maximum. But class C 

rates, specially put in force for Yickers, Sons and Maxim's 

sidings traffic, would certainly not contain station and service 

terminals, and the fact that, nevertheless, such rates of this kind 

as were asked to be divided (and there were several of them) 

were returned as made up of terminals and conveyance, 8ug« 

gested, I think, that the return was not framed in the sense 

which it appeared to bear and that more was not meant by it 

than that on the Pidcock principle such and such sums would 

be attributable to various services. We think, therefore, that the 

railway company ought not to be held to be bound by the 

alleged admission, and, on the whole, that it is not shown that 

any rebate ought to be made off rates of the special or 

exceptional kind, and as to the further question whether the 

extra charge of 6d. a ton for collection or delivery by the branch 

line can be sustained, that is settled by the conclusion arrived at 

with regard to the similar charge in the case of coal, and which 

is also relevant to the case of any station to station traffic 

carried at ordinary class rates, as to which all that need be said 
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1904. further is that, exoept where the traffic is loaded or nnloaded at 
Tmanm the station, any termijials contained in the rate wonld have to 
^^;^^- be deducted. 

ViCEBBB, 
SOKB & 

Kaxqc, Ltd. [Solicitors for Fumess railway company : Currey 8f Co. 

VlOZEBS, 
80N8 & 

KaxqcLtd. Solicitors for Messrs. Yickers, Sons and Maxim: Nei»h^ 

V. 

FuBNEss Howell 8f HdldanCf for Parker^ Ehodea 8f Co.j Botherham.] 

Rt. Co. 

AND OtHKBB. 

Sir 7. Peel. 
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FoRwooD Brothers and Company 

V. 

Great Northern Eailway Company (}). 

Undue Preference — Allowance to Dock Company out of Delivered Bate — 
Complaint hy Competing Wharf Owner — Railway and Canal Traffic 
Act, 1864 (17 & 18 Vict. c. 31), «. 2-'Railway and Canal Traffic Act, 
1888 (51 <fc 52 Vid. c. 25), e. 27. 

Upon a complaint by wharf owners that a railway company had allowed, or January 2\, 22, 
paid to a dock company, the aum of 3«. M per ton for duea, and fur services March 3, 
rendered by the dock company between the dock entrance and the ship's side, ^^^^' 

in respect of merchandise in bales carried by the railway company from Man- 
chester to London, for shipment from the docks, at a collected and delivered 
rate of 25«. per ton (which rate included, as between the consignee and the 
railway company, delivery at the ship's side) ; and had refused to make any 
allowance to the wharfowners for similar services rendered by them in respect 
of similar merchandise carried by the railway company at the same rate for 
shipment from the wharf. 

Held, that the applicants were prejudiced, and had sufficient interest as 
competing wharfowners to entitle them to apply to the Court for relief under 
the Railway and Canal Traffic Act, 1854 ; and that the railway company had 
unduly preferred the dock company in granting to the dock company an 
allowance of 3«. 9d, per ton, while they refused any allowance to the applicants 
for similar services ; but that, the applicants* traffic being worked at a greater 
oost to the railway company than the traffic of the dock company, an allow- 
ance of 1«. 9^. per ton was, in the applicants* case, a fair proportion of the 
25«. rate for the services performed at their wharf. 

Where an enactment imposes on a railway company in general terms the duty 
of giving similar treatment to all similar traffic, any person who is directly 
prejudiced by the breach of the duty has a right to complain. 

This was an application under section 2 of the Eailway and 
Canal Traffic Act, 1854. 
The applicants were Liyerpool shippers, who owned the 

(>) Before Wbigbt, J., and Commissioners Sir Feedebiok Peel and Viscount 
OoBHAJC, sitting at the Boyal Courts of Justice, London. 
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1904. 



FOBWOOB 

Bbotiwbs 

9, 

Great 

nokthsbn 

Rt. CJo. 



" Morocco Wharf," on the river Thames, at which the Morocco 
steamers of the Mersey Steamship Company were discharged 
and loaded. 

The Great Northern railway company carried merchandise in 
bales and cases from Manchester to London for shipment, at a 
collected and delivered rate of 23s. per ton, which included 
delivery at the ship's side. On the arrival of such merchandise 
at King's Cross the railway company forwarded it to the ship's 
side by rail where possible, but where a railway line did not 
exist, they carted it. In the case of the Morocco wharf all the 
merchandise had to be carted, which was also the case with 
regard to the St. Katherine's Dock and the London Dock 
belonging to the London and India Docks Company. The 
London Dock adjoined the applicants' wharf, and the cost of 
carting in both cases was admittedly the same. But the 
London and India Docks Company owned five other docks, 
to which goods were railed direct; in fact, out of the total 
amount of the Manchester bale traffic reaching London for 
shipment by the Great Northern railway company, 70 per cent, 
was railed direct to the ship's side. 

The Grreat Northern railway company made an all-round 
arrangement with the London and India Docks Company, 
whereby they paid to them a sum of 3«. 9c/. out of the 25«. 
rate in lieu of all dock dues, and for all services rendered 
between the dock entrance and the ship's side. Ajb the railway 
company refused to make the same or any similar allowance to 
the applicants, who performed similar services at their Morocco 
wharf, the applicants complained that they were unduly 
prejudiced. 

The railway company in their answer stated that the mer- 
chandise they carried from Manchester to London at a collected 
and delivered rate of 255. per ton was delivered both by van 
and rail at the docks of the London and India Docks Company ; 
and that the applicants did not carry on business in competition 
with the said docks company in respect of the said merchandise 
traffic. No trade in similar merchandise -with Morocco ports 
was in fact carried on any longer from the docks. The railway 
company further proved that in addition to having to cart the 
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whole oi the applicants' traffic, they were requested to hold 
the bales as they arrived at King's Gross, and only to deliver 
them to the order of the applicants when they were ready to 
ship them. 

C. A. Rimell, K.C.y Faote, K,C,, {R. Whitehead with them) 
for the applicants. 

The applicants are competing with the dock company as 
wharfingers. Owing to the allowance of 3«. 9(/. to the dock 
company (off the 25«. rate), the railway company deliver a ton 
of goods from Manchester at the dock entrance for 2U. 3e/., 
while they charge the public 25«. for the same services to the 
applicants' entrance. Where a railway company refuses to deal 
with anyone on the same terms as they deal with his competitor, 
a primd facte preference is established. Parkinson v. Great 
Western railway company Q), They also cited Menzies v. Cale- 
donian railicay company (^). 

Balfour Browne^ K.C^ Ernest Moon^ K.C. {CrippSj K.C, and 
Roskilly K.C.J with them), for the railway company. 

The applicants are not the persons who pay the rates ; their 
object is to get from the railway company an allowance for 
doing services on their own wharf. They have no competitors 
in the Morocco trade from London. The allowance to the dock 
company includes dues. It is only paid on carted traffic because 
it is an all-round sum ; if carted traffic were to be dealt with 
separately the rates would have to be raised. 

Wright, J. : This is an application by the owners of the 
Morocco Wharf on the Thames to restrain the Ghreat Northern 
railway company from oontinuing. an alleged xmdue preference 
of traffic consigned for delivery by the railway company at the 
adjoining docks over traffic consigned for delivery at the 
Morocco Wharf. The traffic in question consists of Manchester 
bale goods for shipment chiefly to African or Portuguese ports. 
The railway rate from Manchester is 25.9. per ton, and I find as 
a matter of fact upon the evidence that this rate as between the 
consignee and the railway company includes, in the case of 

0) Ante, Vol. I. 280. 
P) Ante, Vol. V. 306. 
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Wright, J. 



traffic for shipment in the dooks, the carriage bj railway to 
King's Cross, and thence by railway or cart to the entrance of 
the docks, and thence to the ship's side, together with any 
expenses to be incurred at the docks until delivery at the ship's 
side. The railway company have for many years paid out of 
the rate, or out of their own pockets, to the dock company, an 
agreed sum of 3^. 6d. to 3s. 9d, per ton, in discharge of all 
claims by the dock company for dues of various amounts, and 
for all expenses of the transit of the goods from the dock 
entrance to the ship's side. They refused to make a similar or 
any payment to the applicants in respect of the expenses of 
transit from the wharf entrance to the ship's side. The result 
is that the applicants ai*e prejudiced as wharf owners, because 
they must either chai'ge the traffic with these expenses, and if 
they do this may lose the traffic, or must pay out of their own 
pockets expenses which their competitors the dock company are 
reimbursed by the railway company. 

The first question to be considered is whether the applicants 
have such an interest as entitles them to maintain this applica- 
tion under the Eailway and Canal Traffic Act, 1854. There 
cannot, I suppose, be any doubt that the consignees or other 
persons directly interested in the traffic to the Morocco Wharf 
would primd facie be entitled to maintain a similar application 
if competing or comparable traffic were delivered at ship's 
side in the docks by the railway company, or their agents for 
25$. while they themselves had to provide for transit from the 
Morocco Wharf entrance to ship's side, the cost and circum- 
stances of conveyance to the entrance of the docks or of the 
Morocco Wharf being the same. But the present applicants 
have no direct interest in the goods. Their only interest is as 
competing wharfingers. Section 2 of the Act of 1854 does not 
in terms define the nature of the interest which must be shown 
by an applicant, nor is much light thrown on the present 
question by the express provision in the later Act that applica- 
tions for through rates may be made by any persons interested. 
No case has been cited to us in which an application has been 
entertained at the suit of a private person who did not use the 
railway as a consignor, consignee, or carrier. I incline, however, 
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to think that as a matter of general principle where an enacts 
ment imposes on the railway company in general terms the duty 
of giving similar treatment to all similar traffic, any person who 
is directly prejudiced by the breach of the duty ought to be 
held to have a right to complain. 

Then the second question is whether the preference or pre- 
judice in the present case is undue or unreasonable as between 
the railway company and the dock company; the all-round 
arrangement for payment by the railway company of the 3«. 6d. 
or 3s. 9rf. appears to be entirely bond fide and reasonable. It 
avoided the payment by the railway company or the consignors 
of unequal and vexatious dues, and there is no reason to think 
that the amount was fixed on any but fair business considera- 
tions. But as between the railway company and the applicants 
or consignors to the Morocco Wharf the criterion is not the 
same, and I think that an allowance should be made which will 
fairly represent the cost of unloading and transit from the 
wharf entrance to the ship's side. Mr. Grinling estimates 
this cost at 6rf. or 9d, lor labour, and something must be added 
for the use of the wharf itself. On the other hand some counter 
allowance is to be made, because Messrs. Forwood require the 
respondents to deliver on particular days, and to warehouse the 
goods during the intervals. On the whole I think, and my 
colleagues also, that the traffic to the applicants' wharf is 
entitled to an allowance, and as to the amount that should be 
allowed they are of opinion on the grounds they will state, and 
I see no reason to dissent from their conclusion, that it should 
be Is. 9rf. a ton. It will be for the railway company to use 
their own discretion as to the manner in which the inequality is 
to be removed. 

The evidence does not satisfy us that the general interests of 
the London Port or of the docks will be affected by a moderate 
allowance of this kind. 
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Sir Frederick Peel : This is a complaint under the Railway 
and Canal Traffic Act, 1854, section 2, by Messrs. Forwood as 
owners of a wharf in the vicinity of the London Dock of the 
London and India Docks Company, and known as '^ Morocco 
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1904. Wharf," that Manchester bale goods sent to London by the 

FoBvooB Gbeat Northern railway for export from the London Docks are 

J^^ unduly preferred by the railway company to similar goods sent 

**• to be shipped from the Morocco Wharf. The railway rate from 

NoBTH£BN the Manchester district to London is 2o8. a ton, and the railway 

'_ ' company undertake for this sum to deliver to the docks or wharf 

Sir P. Peel, according to the address on the goods. The traffic on arrival at 

King's Cross is taken by their cart to the entrance to the dock 

or wharf premises, as the case may be, and is there handed over 

to the dock or wharf people for haulage by them from the dock 

or wharf gates to the ship's side, and the preference complained 

of is that the railway company allow the dock company for dock 

charges, and for their services of unloading, hauling and placing 

the traffic alongside the ship, 3«. 9d. a ton out of the rate, but 

refuse to make any allowance for precisely similar work done by 

the applicants. 

Section 3 of the Bailway and Canal Traffic Act, 1854, makes 
it lawful for any company or person to complain of an infringe- 
ment of section 2 of the Act. It is of course implied that a person 
complaining is able to associate himself in some manner with the 
subject of his complaint, and to show that he is aggrieved by it, 
and in the present case Messrs. Forwood point out that the 
refusal of the railway company to allow them anything for their 
work in getting goods that are consigned to their wharf to the 
ship's side, or to give to consignors of such goods as compre- 
hensive a service as they give to consignors of goods intended 
for the docks, must necessarily divert traffic from the wharf and 
injure them in their business as owners of it. 

The answer of the railway company to the complaint is that 
there are circumstances which make a difference between the 
two cases. The dock company has other docks besides the 
London Docks, and while the railway company have access 
only by cart to the London Docks they have a rail access to the 
dock company's other docks. The cost of delivering by railway 
truck is less than that by cart or van, but by averaging the 
cost, the railway company are able to make the same allow- 
ance out of the 25^. rate for dock charges and services in the 
dock premises, at a dock to which traffic is carted as they make 
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at docks to which they deliver by truck. The London Docks 
and Morocco Wharf are alike in receiving all goods from King's 
Cross by horse power ; but in the case of the wharf there is no 
rail-borne traffic elsewhere to come in aid of the cost of cartage, 
as there is in the case of the London Docks by their amalgama- 
tion with other docks, and this circumstance makes the propor- 
tion of the 258. rate that is available to pay for services and 
dues at the docks and the wharf respectively less in the one case 
than in the other. 

Another circumstance, which is said to make goods for the 
wharf more expensive to the railway company than goods for 
the docks, is, that while the latter are sent on at once from 
King's Cross to their destination, those for the wharf -have for 
the convenience of the shippers very frequently to be held by 
the«company at their London station to await orders, and are 
kept stored till it is notified to them that the goods can be 
shipped and are required to be delivered. 

As to the sum included in the railway rate and paid to the 
dock company, the arrangement with regard to it has existed 
in its present form since 1889. The railway company had 
found it very inconvenient to have to pay for dock dues and 
services sums varying according to the kind of traffic and the 
special circumstances of each dock, and it was therefore agreed 
that the railway company should pay for goods sent into the 
docks by cart or rail a sum of 3«. 9^. a ton, to be applied equally 
to all docks, and to traffic of all kinds, with the exception that in 
the case of goods brought into' the East and West India Docks 
by railway truck and transferred direct from the truck to the ship 
without the intervention of the dock wharves, the payment was 
to be 3«. There is no reason to doubt that the all-round sum of 
3«. 9d. is about equal to what is fairly due to the docks company 
for haulage and use of their sidings and wharves, nor that the 
railway rate, after that sum has been deducted from it, is not more 
than the railway company should have for the rate to be reason- 
ably remunerative. But I do not think that as much as 3$. 9d. a 
ton is required to compensate the applicants for their expenses and 
services, or to enable them to maintain a competition with the 
docks, and though I regard it as a breach of the provisions of 
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1904. the l^affio Act that they should be paid nothing, it does not seem 

FoBvooD to me that an undue prejudice would be imposed on them, if in 

^^^ view of the greater cost at which, for the reasons that have been 

QuAT mentioned, traffic for the wharf is worked by the railway company, 

KoBTHEiur a sum of less amount than 8s. 9d. a ton is paid out of the rate. 

Rt. Co. . 

I think the amount should be l8, 9d. 

Lord Coblitm. 



Lord Cobham: The undue preference alleged in this case 
arises thus : The G-reat Northern railway company undertake to 
pay the London and India Docks Company 3«. 9d. a ton on all 
Manchester bale goods for export to certain Moroccan and 
Portuguese ports which the dock company take over from the 
railway company at the dock gates and take charge of until they 
reach the ship's side. On the other hand, the applicants are 
refused any allowance for similar services rendered to similar 
traffic at their wharf nearly adjoining the docks. The applicants 
contend that the docks and the wharf compete for this, if not for- 
other traffic, and that the arrangement under which the Ss. 9d. 
is paid to the docks company and not to themselves places them 
at a serious disadvantage in their business. 

The railway company, while admitting the difference in 
treatment, deny that it amounts to an undue preference, on two 
groimds. They say, in the first place, that there is no competi- 
tion of interest with respect to this particular traffic, as practi- 
cally the whole of it is shipped from the Morocco Wharf and 
none from the docks. I cannot see the force of this a]^;ument. 
Messrs. Forwood are before us, not as manufacturers or dealers 
in any particular class of goods, but as wharfingers interested 
in traffic qua traffic, and no more concerned in the nature or 
ultimate destination of it than are carriers or other agents 
employed in the mere transmission of goods. Indeed, the 
business of the owners of docks and wharves seems to me in 
essentials to be very analogous to that of carriers or carting 
agents, and, if so, we ought to be guided by the spirit of such 
decisions as those in Baxendale's (^), Menzies' (^), and other cases 
which condemned arrangements injurious to third parties, such 

(») Ante, Vol. I. 202. 
(«) Ante, VoL V. 806. 
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Lord Cobliam. 



as that between the Great Northern railway company said the 1904. 

dock company as contrary to law and policy. Of the injury Fobwood 

to the applicants there can be no doubt, for the effect of the sc Go. 

Ss. 9d, allowance to the docks is to put Messrs. Forwood to the gbm 

alternative of providing wharfage and labour for nothing or of ^ovrsKax 

Jtvz. v/0. 

losiQg their customers. So far, then, I cannot think that the 
allegation of undue preference has been repelled. 

The other ground of defence relied upon by the defendants 
is that there is no competition of interest between docks and 
wharves. This cannot, I think, mean that the wharves do not 
in their degree carry on a business similar to and competitive 
with that of the docks. It is obvious that they do. The 
contention, as I understand it, is that the character and circum- 
stances of the docks put them in an entirely different category 
from the wharves and preclude a comparison between them. 
The docks are of great extent. They are owned by two or 
three great corporations, and many of them can be served directly 
and cheaply by rail. These circumstances have made it both 
possible and advantageous for the railway and dock companies to 
agree to the general all-round allowance by the railway com- 
panies to the docks of Ss, 9d. per ton referred to above. The 
payment comes out of the railway rate on the goods charged to 
the shippers — ^in this case 25«. a ton — which includes delivery 
whether by cart or directly by rail, and it is on the basis of a 
large proportion of the traffic being delivered by rail and not by 
cart that the allowance and no doubt the rates have been fixed. 
The wharves are not connected by raQ with the railways, and 
the traffic has to be carted to them ; therefore, if they establish 
a daim to be grouped with the docks in an all-round arrange- 
ment, according to the railway company, rates would have to 
be raised and the existing arrangement put an end to, to the 
detriment of the parties concerned, of the Fort of London and 
of the public. These arguments are of the kind generally used 
to justify a " group " rate, and when the public interest and con- 
venience are clearly and seriously involved they ought to prevail 
unless substantial injury is done to other interests which have 
a right to be regarded. But here the injury is shown to result. 
Messrs. Forwood have nothing to do with any dock other than 

B. 7 
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1904. the London Dock, whicli is in close proximity and competition 
FoBvooD with them. That dock has no rail connection with the Great 
& Co. Northern railway company, and every ton ol traffic coming by 
GwLt ^^ ^^ *^ ^ carted to it. It is true that some warehousing is 
l^BTHKBw done by the railway company for Messrs. Forwood, but apart 
from that, it costs the railway company just as much to serve 
the dock as the wharf. It is, nevertheless, placed in a position 
of substantial advantage solely because it is included in a group 
from which the wharf is excluded. The group allowance, there- 
fore, involves an undue preference against Messrs. Forwood 
which cannot continue. 

It remains for us to indicate as nearly as we can the extent to 
which in our view the difference in treatment between the docks 
and the wharf amounts to an undue preference. This cannot, 
with the materials before us, be done with much pretence to 
exactitude. The services at the docks and wharf do not, it seems, 
materially differ, but a comparison of the cost and character of 
the accommodation provided would, we may assume, although 
no facts or figures are before us, be much to the advantage of 
the docks. On the whole, and takiog into account the special 
storage provided by the railway company for Messrs. Forwood, 
I consider that the sum which has been mentioned — 1^. 9^. a ton 
— would be a fair estimate of the value of Messrs. Forwood's 
services and wharf accommodation, and that the inequality of 
3«. 9d. to which the applicants are now subject should, by one 
means or another, be reduced by that amount. 

[Solicitors for the applicants : Grmidy^ Kershaw^ Samson 8f Co. 

Solicitor for the Great Northern railway company : R, Hill 

Daice.'] 
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William John Morrison 

r. 
Belfast and County Down Railway. Q) 

Undue Preference — Subscription Tickets — Beasonahle Conditions — Carrying 
Merchandise as Personal Luggage — Railway and Canal Traffic Act, 
1854 (17 cfc 18 Vict. c. 31), s. 2. 

A railway oompanj issued xnonUily sabscription tickets on certain oonditionB, «^'"^ 23, 
amongst which are the following : — ^No Buhfloriber shall be entitled to cany free 
of charge anj merchandise or articles of any kind for hire or profit, or for the 
use of any person or persons other than the subscriber. 

The directors reserve to themselves the right of decliniog to renew the sub- 
scription ticket of any person who refuses to comply with any of the regulations 
herein set forth. 

Held, that such conditions are fair and reasonable, and that the railway 
company are entitled to decline to renew the subscription ticket of a subscriber 
who refuses to abide by the former of such conditions. 

This was an application under section 2 of the Bailway and 
Canal Traffic Act, 1854, by William John Morrison for an 
order enjoining the Belfast and County Down railway com- 
pany from giving an undue preference to the rest of the public 
over him in the matter of the issue of subscription tickets, and 
enjoining the said company not to subject him to any undue 
prejudice in respect thereof. 

The application was as follows : — 

1 . William John Morrison states that the Belfast and County 
Down railway company publicly advertise that they will issue 
subscription tickets upon their railway from Belfast to Donagh- 
adee at the rate of 1/. 10«. per month second class, enabling 

(*} Before Maddbn, J., and Commissioners Sir Fbedebxck Pbel and Viscount 
CoBSAV, sitting at the Four Courts, Dublin. 

7(2) 
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1904. passengers within the period of a month to travel to and from 
William. Belfast and Donaghadee as often as a passenger train plies 
HoBBisQir between said stations. 

Belfast AND 2. The railway company haye issued such tickets to all 
Dow^. Persons applying for same except the applicant. 

3. The applicant on the 28th day of February, 1903, applied 
to the railway company that a second-class subscription ticket 
should be issued to him for the month of March, 1903, and 
tendered the sum of 1/. 10s., being the rate at which the railway 
company advertise they will issue such tickets, but the railway 
company, on that and several subsequent occasions, have refused 
to issue to the applicant any subscription ticket. 

4. The applicant has been obliged to travel without any 
subscription ticket, and although he has frequently tendered the 
amount of the fare that the said railway advertise they will 
issue such subscription tickets for, said fare has been refused 
and applicant has been by said refusal rendered liable for the 
ordinary railway fare for each journey. 

The railway company, in answer to the application, stated 
that : — 

1. They admit the statements contained in paragraph 1 of 
the said application, but say that all subscription tickets issued 
upon their railway, including the said subscription tickets from 
Belfast to Donaghadee, are issued by them subject to certain 
just and retisonable conditions, of which th^ said applicant had 
due notice, amongst which are the following : — 

" No. 4. The tickets are issued subject to the bye-laws 
and other regulations of the company.'* 

"No. 5. The holders of subscription tickets will be 
allowed the same privilege in the matter of passenger 
luggage as ordinary passengers — that is to say, all first- 
class subscribers 112 lbs., second class 100 lbs., and third 
class 60 lbs. of personal luggage, provided always that no 
subscriber shall be entitled to carry free of charge any 
merchandise or articles of any kind for hire or profit or for 
the use of any person or persons other than the subscriber. 



Down By, 
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Upon any breach of this condition the company to be 1904. 

entitled to forfeit the ticket of the subscriber, and also to Wilhak 

refuse to renew the same, or to again issue a subscription mo^on 

ticket to such person." ^ *'• 

r ^ Bblfast and 

" No. 14. The directors reserve to themselves the right .,p^^^^ 
of declining to renew the subscription ticket of any person 
who refuses to comply with any of the regulations herein 
set forth." 

2. For a period of several years prior to the Ist of March, 
1903, the defendants on divers occasions issued subscription 
tickets to the said applicant enabling him to travel by their line 
of railway between the said stations of Belfast and Donaghadee 
upon the same terms and subject to the same rules and condi- 
tions as subscription tickets were issued to other members of the 
public. All said subscription tickets were issued to the said 
applicant upon the receipt by the defendants of application 
forms, in which he expressly agreed in writing to take the said 
subscription tickets subject to the aforesaid conditions, which 
conditions were printed at the head of the application form so 
signed by him. 

8. During the whole or a considerable part of the said period 
the said applicant, in breach and violation of his said agreement 
and of the said conditions, carried with him on the defendants' 
railway as personal luggage (without payment to the de- 
fendants) certain merchandise and articles for hire or profit and 
for the use of certain persons other than himself, and has in 
effect, whilst competing with the defendants as carriers, obliged 
the defendants to carry the said merchandise and articles over 
their line of railway between Belfast and Donaghadee and to 
certain intermediate stations free of all freights and charges 
whatsoever. 

4. The defendants, in consequence of the matters aforesaid 
and in exercise of the power reserved to them by the said condi- 
tions and all other powers enabling them in that behalf, refused 
to renew the subscription ticket which the said applicant held 
during the month of February, 1903, and claim to be entitled 
to refuse to again issue a subscription ticket to him. 
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1904. 5. Since the date of the said refusal by the defendants to 

Wnxmc renew the said applicant's subscription ticket as aforesaid the 

MoramoN ^^ applicant has made in or about 750 journeys over the 

■Q^^^' defendants' railway between Belfast and Donaghadee without 

GoTTMTT any ticket whatsoever, although, as he admits in paragraph 4 

of his said application, he has been rendered liable for the 

ordinary railway fare for each journey by the defendants' 8aid 

refusal as aforesaid. During the whole of this said period and 

up to the date of this answer the said applicant has continued 

to carry with him without any payment to the defendants 

articles other than his personal luggage in manner set out 

in paragraph 3 herein. 

6. Frooeediugs were instituted by the defendants against the 
said applicant in the County of Down County Court to recover 
the ordinary railway fares for the journeys travelled by the 
said applicant during the months of March, April, and May, 
1903, and it was held by the learned County Court judge, whose 
decision was confirmed by the learned judge of assize on appeal, 
that the said conditions upon which subscription tickets are 
issued by the defendants are reasonable and had been broken by 
the said applicant in msmner aforesaid, and that the said appli- 
cant was liable to the defendants for the sum sued for. The 
affirmances obtained from the judge of assize were placed for 
execution in the hands of the sheriff who has made a return of 
" nulla bona." 

7. The defendants admit the statement contained in para- 
graph 2 of the said application, and say that the reason for 
their conduct is that all persons other than the said applicant 
who have applied for a renewal of subscription tickets have 
conformed to and observed the said conditions upon which alone 
same are granted as aforesaid. 

8. The defendants admit the several allegations contained in 
paragraphs 3 and 4 of the said application. 

9. The defendants deny that they have made or given any 
undue or unreasonable preference or advantage to the rest of 
the public over the said applicant in the matter of the issue of 
subscription tickets or at all, or that they have subjected the 
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applicant to any undae or unreasonable prejudice or disad- 1904. 



vantage in any respect whatsoever. Wiluax 

John 

10. The defendants submit that the said application was Mo&bibox 
brought merely for the purpose of endeavouring to obtain Belfast amb 
farther time for a continuance of the said applicant's fraudulent Do^nTBr. 
and illegal practices, and is in nowise bond fide ^ and that same 

is frivolous and vexatious, and should be dismissed with costs. 

11. As a further defence to the said applicant's claim for 
damages the defendants say that this Court has no power to 
award damages in this matter, for that the said applicant has not 
complied with the requirements of the Bailway and Canal Traffic 
Act, 1888, sect. 13, by giving written notice to the defendants 
requiring them to abstain from or remedy the matter of 
complaint. 

12. The defendants will contend that the jurisdiction of this 
Court to adjudicate upon the matters herein is ousted by reason 
of the judgment of the learned judge of assize hereinbefore 
referred to in paragraph 6 hereof, in which he held inter alia 
that the aforesaid conditions were reasonable, and submit that 
the said judgment acts as a bar to the hearing of this applica- 
tion and every part thereof. 

Serjeant Dodd and Williamson appeared for the applicant. 

Gordon^ K,C.y Hume^ K.C,^ and Jame% Andrews for the railway 
company. 

Madden, J. : We do not require the railway company to go 
into evidence. The facts of the case are very simple. Mr. 
Morrison has for several years been carrying on a perfectly 
legitimate business in Donaghadee. He bought on commission, 
and brought out the merchandise to his customers. He brought 
these articles out on the train as his own property. They con- 
sisted of a variety of articles. He supplied the manor house 
with fish, and in a general way acted as commission agent. 
TTndoubtedly in so doing he came within the terms of the fifth 
condition endorsed upon the subscription ticket, which stated 
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1904. that the holder should not ^' carry free of charge any merchandise 
WiLUAK^ or articles of any kind for hire or profit, or for the use of any 
MoimsoN P^^^'o^ 0^ persons other than the subscriher." It seems to us 
^' that, havincp regard to the fifth and fourteenth conditions 

Ck>T7ifTT endorsed upon the subscription ticket, the company are within 
^ ^^ ^' their rights in refusing to renew the subscription ticket of any 
M adden , J. person who refused to comply with the regulations. Two ques- 
tions have been raised by Mr. Serjeant Dodd. Of one there is 
no evidence — ^that is to say, that this condition operates by way 
of undue preference ; but we do not think that that point has 
been seriously pressed. The other question is whether this was 
an equitable condition. The Court is clearly of opinion that it 
is. If it were necessary to hold that this was a reasonable con** 
dition, we do not think there could be the slightest doubt upon 
that subject, the condition being one that applies all round. It 
is a condition which prevents a passenger who has the right to 
the carriage of passenger luggage from abusing his position and 
carrying as passenger's luggage what does not come within a 
reasonable definition of the condition, which expressly excludes 
certain articles from personal luggage. The application must, 
therefore, be refused. We say nothing about costs. 

Sir Frederick Peel and Lord Cobham concurred. 

[Solicitors for the applicant : W. B. Galimy 8f Boas. 

Solicitor for the Belfast and County Down railway company : 
A, J. LewiaJ] 
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James Bannatyne and Sons, Limited 

V. 

Great Southern and Western Railway Company 

OF Ireland. (^) 

Undue Preferenee — Behaie given to Competitive Trader in consideration of 
Services performed for the Railway Company — Railtoay and Canal 
Traffic Act, 1854 (17 (fc 18 Vict. c. 31), «. 2. 

The applioants, millers and oom merchants at Limerick, oomplained that Mat/ 10, 11, 
while the rate charged to the public on grain carried from Dublin to Limerick ^^^^if ^^f 

is 98. a ton, the railway company allow to G., a miller at Kilrush, on grain ' 

they carry for him from Dublin to Limerick a rebate of 6s. G. is a shipowner 
as well as a miller, and a contract entered into with him by the railway company 
provides that he shall be their agent for the Lower Shannon district, and shall 
use every effort to develop a goods traffic from and to that district, and to and 
from London and North -Western stations vid Dublin and Holyhead, and shaU 
receive from the railway company on all such traffic carried partly by his 
steamers and partly by their railway a commission of 6«. per ton. 

The applicants import grain into Limerick for sale there and elsewhere, and 
for the carriage by rail to Limerick of grain bought in Dublin the railway 
company's rate of charge is 9s, a ton ; but if the grain is carried on G.'s account, 
and if his steamer is used, the charge to him is reduced by the action of the 
rebate to a net 3«. a ton. 

Held, that the differential charge on the railway amounted to an undue 
preference of G., and the Court ordered and enjoined the railway company not 
to give G. any rebate or allowance in the nature of a rebate for the carriage by 
the railway company on their line between Dublin and Limerick of any 
g^rain, &c. in excess of any rebate or allowance thereon g^ven to the applicants ; 
and not to make any payment to G. depending in any way upon the amount of 
gprain, &o. consigned to G. from Dublin to Limerick, and not to give any undue 
or unreasonable preference or advantage to G. in the carrying for him of such 
grain, &c. 

This was an application under section 2 of the Bailwaj and 
Canal Traffic Act, 1854, complaining of an undue preference. 

(*) Before Maddbn, J., and Commissioners Sir Fbbdsbiok Peel and Visoount 
CoBKAX, sitting at the Four Goiirts, Dublin. 
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1904. The application, so far as material to the point deoided, was 

Jaxbs as follows : — 

k SovB, Ltd. 1. The applicants are millers and com merchants carrying on 
O^, buidness in Limerick and are large importers of foreign grain. 

Wmqh^ 2. Mr. Henry E. Glynn is a miller at Kilrush, county Clare, 
By. Co. ^ town about forty-five miles from Limerick aforesaid and 
within the limits of the port of Limerick. He was also until 
recently the owner of some small steamers plying on the 
Shannon between Limerick and Kibush aforesaid. Both busi- 
nesses — viz., the business of milling and the shipping and 
carrying business, have always been kept quite distinct, and on 
the 20th of March, 1903, the said shipping and carrying busi- 
ness was converted into a private limited company under the 
Companies Acts, called ''The Shannon Steamship Company, 
Limited.'* 

3. Previous to the amalgamation Act hereinafter mentioned, 
the GFreat Southern and Western railway company of Ireland 
(hereinafter referred to as the railway company) had a branch 
line which ran from Charleville, county Cork, to Limerick, 
joining the Tralee branch of the Waterford, Limerick and 
Western railway at Patricks Well. The railway company had 
running powers over the said Tralee branch of the Waterford, 
Limerick and Western railway. 

4. Some four years before the said amalgamation Act was passed 
the railway company appointed the said H. B. Glynn, in his 
capacity of steamship owner, their agent for the Lower Shannon 
district, which included the county Clare and part of the county 
Kerry, and agreed with him, in consideration of his diverting 
all traffic to and from the said district which he could control to 
the railway company's system, to pay to him a commission of 
6«. per ton on all said traffic. It was, however, further agreed 
that the traffic on the river Shannon was to belong exclusively 
to the said H. E. Glynn, and the railway company were to 
have no share in the freight arising therefrom. The above 
agreement was an agreement from year to year, and was subject 
to be determined by six months' notice on either side. 

5. In the year 1900 an Act of Parliament was passed called 
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" The Grreat Southern and Western Railway and the Waterford, 1901. 

Limerioky and Western Railway Company's Amalgamation Act, Jaxes 

1900," whereby power was given to the railway company to F^^^'l^ 

purchase the railway and imdertaking of the Waterford, v. 

Obbat 

Limerick, and Western railway company, which railway ran Sottthebnaxd 
from Waterford to Limerick, crossing the main line of the rail- r^*^ 
way company at the Limerick Junction, and from Limerick ofIbblakd. 
branched south-west to Tralee in the county Kerry and north 
vid Ennis to Athenry, joining the main line of the Midland 
Ghreat Western railway company of Ireland at that point. By 
the same Act of Parliament the Midland Great Western 
railway company of Li^land got running powers into Limerick 
over the said Ennis to Athenry branch of the railway company. 

6. Li the year 1901 after the passing of the said amalgama- 
tion Act, the traffic competition between the railway company 
and the Midland Gh^at Western railway company of Ireland 
became very keen, and the Midland Great Western railway 
company made overtures to the said Henry R. Glynn to 
terminate the before-mentioned agreement with the railway 
company and to enter into an agreement with them. 

7. The said H. R. Glynn thereupon required the railway 
company to execute an endorsement on his said agreement 
making it binding on both parties for ten years, and this endorse- 
ment was executed by the railway company. 

8. The railway company have no train service or running 
powers to Eilrush, where the said H. R. Glynn cairies on 
business, which town is served by the West Clare railway. The 
railway company's train service stops at Ennis, and the said 
H. R. Glynn can command almost the entire traffic to and from 
the south and west of the county Clare. 

9. There are four competitors for traffic from the said south 
and west of the cqunty Clare, viz. : the railway company, the 
Midland Great Western railway company of Ireland, the 
Waterford Steamship Company, which has direct communica- 
tion by sea between Limerick and Liverpool, and the Clyde 
Steamship Company, which has direct communication between 
Limerick and Glasgow. 
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1904. 10. The applicants, when they buy grain in Dublin, are charged 

Jaicbs a rate of 9s. per ton for the carriage of the same to Limerick, 

& ^otISS. ^^^ ^ ^®y forward the said grain on to Kilrush, which is within 

^ *'• the port of Limerick, by one of the Shannon Steamship Com- 

BoTjTHBKNAND pany's steamers, they are charged a rate of 28. per ton for the 

Rt. Co. carriage to said town. The total rate, therefore, for the carriage 

^' * of grain from Dublin to Kilrush (part of port of Limerick) is 

lis. per ton. If the said H. E. Glynn buys grain in Dublin 

for his use as miller in Kilrush he pays 9s. a ton for the carriage 

to Limerick, then ships the same on the steamers of the Shannon 

Steamship Company free or at such nominal rate per ton as he 

may fix himself, and then receiyes from the railway company a 

rebate of 6«. per ton off the above rate of 9s. charged by them 

as aforesaid. The result is that grain is delivered to the said 

H. E. Glynn, both in Limerick and in Kilrush, at the rate of 

3s. per ton. 

13. The applicants have been put to great disadvantage by 
the arrangement entered into between the railway company and 
the said H. E. Glynn and have suflPered considerable loss in 
their business, and will, if the arrangement be allowed to con- 
tinue, suffer further and serious losses, inasmuch as they will 
not be able to compete on equal terms with the said H. E. 
Glynn throughout the large district which he controls as 
aforesaid. 

14. The applicants submit that the said arrangement above 
set forth amounts to an undue and unreasonable preference of 
the said H. E. Gljnn within the meaning of the Eailway 
and Canal Traffic Acts, and further that it places the town of 
Limerick at an undue disadvantage as compared with Kilrush 
and other towns in the counties of Clare and Kerry within the 
meaning of section 42, sub-section (1) of the Great Southern 
and Western and Waterford, Limerick and Western Eailway 
Company's Amalgamation Act, 1900, and also that it amounts 
to a rebate or agency allowance to a trader using an Lish port 
other than Limerick which is not given to traders using the 
said port of Limerick within the meaning of the same section, 
sub-section (5), and they apply to the said Court under the 
above-mentioned Acts for an order directing the railway com- 
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pany to desist from giving any undue or unreasonable preference 1904. 
or advantage to the said H. R. Gljnn or to any other person or Jameb 
persons in the collecting, carrying, or delivery for him or them ^ q^^^ jjj^^ 
of grain or other goods or in their charges for carrying such q^\^ 
grain or other goods, and enjoining the railway company from Southern ahd 
subjecting the applicants to any undue or unreasonable pre- rt. Co. 
judice or disadvantage in respect thereof, and from placing the ofIbelaito. 
scdd town of Limerick at an undue disadvantage as compared 
with Kilrush or other towns aforesaid, and from granting any 
rebate or agency allowance to the said H. 11. Glynn other than 
is given to traders using the port of Limerick. 

The answer of the railway company was as follows : — 

1. The railway company admit the truth of the several 
matters stated.in the first three paragraphs of the application. 

2. The relations between the railway company and the firm 
of Glynn & Son arose as follows : Prior to the year 1895 the 
local traffic between Limerick and other places on the Lower 
Shannon, so far as it was in local hands, was carried on by means 
of lighters and small sailing vessels, and was of a very inter- 
mittent character, the effect of which was that the Lower 
Shannon district was placed at a disadvantage, having no con- 
tinuous direct and expeditious mode of communication with 
Dublin and cross-channel ports. The railway company, also 
having no direct communication with places on the Shannon 
below Limerick, was placed at a disadvantage in competing for 
the local traffic, and this district was mainly served by the 
coasting steamers of the two other steamship companies men- 
tioned in the application, namely, the Waterford Steamship 
Company and the Clyde Steamship Company, both of whom 
are companies carrying on a coasting and cross-channel traffic, 
whose interest chiefly lay in diverting the traffic to cross-channel 
ports, and preventing the same from passing over the system of 
the company and that of the late Waterford, Limerick, and 
"Western railway company between Dublin and Limerick. 

3. Owing to the dissatisfeu^tion which prevailed amongst 
traders in the Lower Shannon district with the existing state of 
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1904. things which resulted in a serious loss to Irish railway com- 
Jaxes panics and Irish trade by the diversion of the traffic, the said 
^^JJj[^ firm of Glynn & Son, who at that time carried on a shipping 
^ ^' business under the name of the Kilrush and limerick Steam- 

Bou THEBN AiTD packet Oompauy, proposed to substitute for the lighters, and other 
Rt. Co. vessels formerly used by them, as well as others, a steamship 
ovIbelakd. seryice^ and applied to the railway company as having a large 
interest in the development of the local traffic and of the cross- 
channel traffic red Dublin and Holyhead to assist them in estab- 
lishing the service, and a similar application was made to the 
London and North Western railway company. 

4. The railway company and the London and North Western 
railway company acceded to the proposals of the said firm, and 
the agreement mentioned in the fourth paragraph of the appli- 
cation was entered into accordingly, and the railway company 
crave leave to refer thereto. The railway company in entering 
into the said agreement acted as well on their own behalf as on 
behalf of the London and North Western railway company, 
and in the interests of Irish trade as aforesaid. 

5. The consideration for the said agreement was not, as alleged 
in the said fourth paragraph, the diversion of an existing traffic 
between Dublin and the Lower Shannon district, but the pro- 
motion and development of such traffic which at the date of the 
said agreement was practically non-existent except in the case 
of certain limited classes of goods, nor was the object of the 
said agreement to secure an advantage to the firm of Qlynn & 
Son over their trade competitors, but the establishment and 
development of an improved service in the interests of Irish 
trade. 

6. The effect of the said agreement has been to benefit as 
well the railway company and its shareholders by reason of the 
large accession of traffic as the district served by reason of the 
improved service and Irish trade by providing a direct and 
expeditious mode of communication between Dublin and cross- 
channel ports and Limerick and places such as Kilrush, situate 
in the port of Limerick, and the railway company submit that 
the interests of the public will be best served by the continuance 
of the said agreement and of the combined railway and steam- 
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ship service provided thereunder, which will, in the belief of the 1901. 

railway company, be greatly crippled if the railway company Jaiobb 

are compelled to withdraw the commission paid by them for l^^^'SS. 

such steamship service. ^ *'• 

7. The railway company admit the truth of the matters stated Southebnand 
in paragraph 5 of the application. rt. Co. 

8. In reply to paragraphs 6 and 7, the railway company say o'l*^'*^^^- 
that it is not true that the term of the original agreement was 
extended on account of the competition of the Midland Great 
Western railway of Ireland company, or of any overtures 

made to the said Kilrush and Limerick Steampacket Company 
by that company. The extension was agreed to with the view 
of ensuring the efficient maintenance of the existing service. 
The railway company believe that overtures were made by the 
said Midland Great Western railway company to the said 
Eolrush and Limerick Steampacket Company to break their 
agreement with the Great Southern railway company, but the 
same were not made until after the granting of the extension 
aforesaid. 

9. The railway company admit the truth of the several matters 
alleged in paragraphs 8 and 9 of the application, substituting 
for the words " the said Henry R. Glynn " in the former para- 
graph the words *' the Shannon Steamship Company, Limited." 
By reason of the matters alleged in the former paragraph large 
quantities of goods of all kinds are regularly consigned to and 
from the district therein mentioned by the railway of the com- 
pany and the vessels of the Shannon Steamship Company, 
Limited (hereinafter called ^' the steamship company"), and the 
railway company are enabled thereby to carry the same at less 
expense than other similar goods consigned in smaller quantities 
and at irregular intervals, and they submit that the terms of the 
said agreements are not unreasonable, nor do they amount to 
any preference whatever, but are right and proper in the interests 
of the public and of the shareholders in the company. 

10. The applicants never at any time, either before or after 
the making of the agreements referred to, purchased grain in 
Dublin, or had any grain consigned to them by the railway 
company's railway, but imported all grain used by them 
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1904. direct into the port of Limerick by sea from America and 

Jakes other foreign ports. 
& Sons Ltd. H' ^^ further reply to paragraph 10 of the application, the 

Q *'• railway company say that the charge for all grain carried from 

SourHEBN AND DubUn to Ldmerick by their railway is 9s. per ton, and from 

WZSTEEW , . . 

Rt. Co. limerick to Kilrush by the vessels of the steamship company is 
or iBELiarD. 2s, per ton. No rebate is allowed to the steamship company or 
any other company or person in respect of any class of traffic. 
The commission paid by the railway company to the steamship 
company is solely as remuneration for services rendered by the 
steamship company, which is a perfectly different and distinct 
concern from the business of com merchant carried on by Mr. 
Henry B. Glynn, and which services are not and could not be 
rendered by the applicants. 

13. The applicants have not been nor will they be put to any 
disadvantage, nor have they suffered nor will they suffer any of 
the losses referred to in paragraph 13 of the application. The 
services in respect of which the said commission is paid by the 
raUway company to the steamship company are services which* 
are not and cannot be rendered to the railway company by the 
applicants. Moreover, the applicants do not now use, and never 
have used, the railway company's line for the conveyance of 
grain to Limerick, but import the same at a lower rate of 
freight as hereinbefore stated, and the rates charged to the 
applicants by the Waterford Steamship Company for convey- 
ance of goods on the Lower Shannon are less than those 
charged by the steamship company. 

14. The railway company have not entered into any arrange- 
ment with the said Limerick and Kilrush Steampacket Com- 
pany, or the steamship company, or any other person or persons 
whatsoever to the disadvantage of the applicants, or in any way 
sought to prefer the said Limerick and Kilrush Steampacket 
Company, or the steamship company, or any other person or 
persons to the applicants, or charged or attempted to charge, as 
between different traders, different rates for similar services in 
connection with similar goods. 

15. The railway company will alternatively submit that any 
difference which may exist or may have existed between their 
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treatment of the applicants and the steamship oompany or the 1904. 



said Limerick and KiLrush Steampacket Company^ or the said " 
firm, was justified by the existence of competition, the benefit to ^ ^jl^^i^. 
the public and the company's shareholders, and by the quantity qJ^ 
of goods carried and the diminished cost of carriage. SouTHEEWAin) 

1 6. The railway company submit that section 42, sub-section 1 rt. co. 
of the Gfreat Southern and Western and Waterford, Limerick o'Im^^*^^- 
and Western Eailway Companies' Amalgamation Act, 1900, 

has not been infringed by the railway company in respect of the 
rates or fares charged on goods consigned to or from £ilni&h or 
other towns in the counties of Clare and Kerry. 

17. The railway company submit that as Kibrush is, as 
admitted by the applicants, situate within the port of Limerick, 
the commission paid to the steamship company for the services 
rendered as aforesaid does not constitute a rebate or an agency 
allowance within the prohibition of sub-section 5 of the section 
aforesaid. 

18. The railway company submit that the commission 
paid by them to the steamship company is imder the circum- 
stances as aforesaid a proper and reasonable remuneration for 
them to make, and is not prohibited by the Acts referred to in 
the application or any of them, or in contravention of the said 
Acts or any of them, and that no injunction as asked for in the 
fourteenth paragraph of the application should be granted 
against the railway company, and that the application should 
therefore be refused with costs. 

The agreement referred to in the pleadings was in the 
following terms : — 

Memorandum of agreement made the 28th day of April, 
1896, between Henry Eichard Glynn, of Kilrush, County 
Clare, shipowner trading as M. Glynn & Sons, the sole partner 
in the Kilrush and Limerick Steampacket Company (herein- 
after called "the shipping company") which term ** the shipping 
company" shall include the heirs, executors, administrators, 
and assigns of the said Henry Bichard Glynn of the one part 
and the Great Southern and Western railway company (herein- 
after called " the railway company ") of the other part. 

B. 8 



114 RAILWAY AKD CANAL TRAFFIC CASES. 

1901. Whereas the railway company are the owners of a railway 
J aww between Dublin and several places in the south of Ireland, and 

k B^^^ny ^® ^^ *^® lessees of or work or run over under agreement 
^- certain other lines and portions of lines, and the shipping oom- 

SouTHSBNAiTD pauy aro the owners of steamers and other vessels trading 
Bt. Co. between KiLrush and other stations in the Lower Shannon 

ofIbslaitd. digj-pj^jt (which district in this agreement means the Shannon 
and its tributaries below Limerick) and Limerick, and whereas 
it has been agreed between the railway company and the 
shipping company that the shipping company shall be appointed 
the sole agents of the railway company for the Lower Shannon 
district in connection with the cross-channel and local goods 
traffic carried partly on the said railway and partly by the 
shipping company in manner hereinafter appearing, and where- 
as by an agreement dated the 28th day of April, 1896, between 
the shipping company of the one part and the railway company 
of the other part, the shipping company agreed to indemnify 
the railway company from and against any liability for or on 
account of injury, loss, damage, or delay to animals, live stock, 
goods, merchandise, parcels, luggage, carriage vehicles, or other 
commodities the subject of through booking arrangements 
between the shipping company and the railway company, whilst 
and so long as the same should be or remain in the charge and 
custody of the shipping company, their servants, or agents, and 
also in respect of injury, loss, damage, or delay from whatever 
cause arising consequent upon or incident to the sea risk or 
transit as therein mentioned. And whereas the shipping com- 
pany and the railway company have accordingly agreed to enter 
into such agreement as is hereinafter contained. Now it is 
hereby contracted and agreed by and between the shipping 
company and the railway company as follows : — 

1. The shipping company shall be and they are hereby 
appointed the agents of the railway company, and undertake to 
act as such during the continuance of this agreement in respect 
of the carriage of animals, live stock, goods, merchandise, parcels^ 
luggage* carriage vehicles, or other commodities whatsoever, to 
and from stations in the Lower Shannon district, served or to 
be served by the steamers and other vessels of the shipping 
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oompanj from and to Dublin, and also in respeot of the cross- 1904. 
channel traffic in such goods and other commodities as aforesaid Jambs 
carried on the railway company's lines to and from the said ^^J^^iJJ^ 
district tid Dublin and Holyhead from and to stations on the ^ v. 

Gbeat 

railway of the London and North-Western railway company. Southiebnanb 

Wbbtebn 

2. The shipping company shall use every effort to promote an Rt. Co. 
increased goods traffic between the said district and Dublin, and 

also between the said district tnd Dublin and Holyhead and 
stations on the railway of the London and North-Western 
railway company. 

3. The shipping company shall receiye from the railway 
company a commission of 6s, per ton in respect of all such goods 
traffic carried as aforesaid, such commission to be exclusive of 
and in addition to all freights properly payable to and charge- 
able by the shipping company for the river carriage (to which 
said freights the railway company are to have no claim), pro- 
vided that the said commission shall not be payable in respect 
of such traffic carried to and from Liverpool, on which traffic 
rid Holyhead and Dublin route only the commission shall be 
48. per ton, and provided also that the existing arrangements as 
to carriage of porter between Dublin and Kilrush at 10^. per 
ton, of which the shipping company now receive 28, per ton, 
shall continue so long as the competition of the Waterford 
Steamship Company for carriage of goods between Dublin and 
Kilrush round the coast shall continue, and after the same shall 
have ceased the shipping company shall receive a commission of 
Gs. per ton in respect of such porter. 

4. The shipping company shall at their own expense provide 
all proper and necessary and adequate service and stowage room 
in their said steamers and vessels, and also suitable and adequate 
quays and landing-stages at the said stations, and all proper 
and usual appliances for loading and unloading cargo at the said 
stations. 

5. The railway company shall at their own expense deliver to 
the shipping company all such traffic as aforesaid to be conveyed 
to any of the said stations, and the shipping company shall at 
their own expense deliver to the railway company at their 

8(2) 
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1S04. Limerick goods station all suoh traffic as aforesaid to be carried 
j ^wTM by the railway company. 

& Sons, Ltd. 6. The railway company shall have exclusive powers to fix all 
GioAT TB.tQ8 for carriage of traffic on their said railway. 

Webtsbh 7. The shipping company shall keep all proper and usual 

of^mSid. ^^^^ ^^ account in respect of all such traffic received and carried 

by them as aforesaid, and such books of account shall be open 

at all reasonable times to the officials of the railway company 

for the purpose of inspection and audit. 

8. The shipping company shall once in every month on a day 
to be fixed by the railway company, furnish to the audit office 
of the nulway company at Kingsbridge terminus, Dublin, all 
necessary and proper abstracts of accoimts and returns in respect 
of all moneys received by them for the railway company in 
connection with such traffic as aforesaid ; and shall also on such 
day as aforesaid remit to the cashier of the railway company at 
Kingsbridge terminus aforesaid all moneys received by them for 
or on behalf of the railway company. 

9. This agreement shall commence as and from the 1st day 
of September, 1895, and shall continue in force up to the Ist 
day of September, 1896, and thereafter until such time as either 
party shall give to the other six calendar months' previous notice 
in writing to determine the same, such notice if given by the 
railway company to be signed by the secretary for the time 
being of the railway company. And, if given by the shipping 
company, to be signed by the said Henry Bichard Glynn and 
to be left or transmitted through registered post to the Kings- 
bridge terminus, Dublin, or to the office of the shipping com- 
pany at Kilrush or to the said Henry Bichard Glynn at his 
present or last known address as the case may be and to expire 
at any time. 

10. In the event of the competition of the "Waterford Steam- 
ship Company for carriage of goods between Dublin and Kilrush 
oeasing at any time during the continuance of this agreement 
it shall and may be lawful for the railway company thereupon 
or at any time thereafter by giving to the shipping company 
six calendar months' previous notice in writing in maimer pre- 
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Bcribed by the preceding article to determine this agreement 1904. 



so far as regards goods traffic between the said ports and Dublin Jahes 
rid the railway company's lines of railway without prejudice to ^ g^^^^ ^^ 
this agreement remaining in force as regards the other matters gbeat 
and thinirs therein contained. In witness, &c. Southebnakd 

Westeeh 

On the 6th day of March, 1901, the agreement was indorsed: Ry. Co. 

" It IS hereby agreed between the parties to the witnm agree- 

ment that the within agreement as at present in force shall con- ^* ' 

tinue for the period of ten years from 1st day of January, 1901, 
and that the six months' notice in clauses 9 and 10 of the agree- 
ment shall not be exercised during said period of ten years so 
long as the within named Henry E. Glynn carries out his part 
of the agreement." 

Ronan, K,C,j Gordon^ K,C,^ and Pirn appeared for the 
applicants. 

The Solicitor- Oeneral {J, H. Campbell, KC.)y Jellet, E.C., 
and H. R, Poole appeared for the railway company. 

Coll held a watching brief on behalf of the Department of 
Agriculture. 

P. Lynch held a watching brief for the Kilrush Urban 
District Council. 



Madden, J. : The applicants carry on business in Limerick 
as millers and com merchants, and are large importers of foreign 
grain. They submit that a certain arrangement entered into 
between the Great Southern and Western railway company and 
one Henry E. Glynn amounts to an undue and unreasonable 
preference of the said Henry E. Glynn within the meaning of 
the Eailway and Canal Traffic Act. They also complain of this 
arrangement as placing the town of Limerick at an undue dis- 
advantage, but as this ground of complaint was abandoned 
during the progress of the case, it is not necessary to consider it. 

Mr. Glynn is a miller and importer of grain at Kilrush, and 
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1904. is therefore a competitor in trade with the applioants. He is 
jAMxa also a purchaser of grain from them to a large extent. 
& SoNs^l^ -^^ ^^ '^^^^ *^® y®*^ ^^^^ *^® owner of certain steamboats 
GhL P^^^^^ between Limerick and Kilrush on the Lower Shannon. 
SotTTHBHNAKD On thc 20th of March, 1903, this shipping business was con- 
By. Co. verted into a limited company, under the pi'ovision of the 
ov lssLA ND. Companies Acts, called "The Shannon Steamship Company, 
Xadden, J. Limited." It is what is known as a " one man company." It 
is managed and owned (save so far as is required for registra- 
tion under the Act) by Mr. Glynn. I do not doubt the state- 
ment that separate accounts are kept in respect of the two 
concerns. But looking at the substance of the matter, the case 
is the same as if Mr. Olynn had remained the individual owner 
of the shipping business, and the evidence to which I shall 
presently refer satisfies me that he dealt with the two concerns 
as practically united in his person. 

This being the dual position occupied by Mr. Olynn, he 
entered into an agreement with the railway company on the 
28th of April, 1896, the net result of which is the subsidising of 
Mr. Glynn as shipping owner by the railway company, in 
return for services rendered by him in that capacity to the 
company. 

I need not enter into the details of the services rendered by 
Mr. Glynn as agent and in developing a goods traffic between 
the Lower Shannon district and Dublin. It would appear from 
the accounts before us that he had been eminently successful in 
his efforts, and I have no doubt that the district, as well as the 
railway company, derived substantial benefit from the improved 
steamship communication which resulted from the arrangement 
in question. For these services Mr. Glynn was entitled to be 
paid by the railway company, and there are no grounds for 
concluding that there is anything unreasonable in the arrange- 
ment, as between him and the railway company. The question 
for our consideration is whether the particular mode in which 
his remuneration as agent of the company is estimated confers 
on him in his dealings with the applicants an undue preference 
of which they have a right to complain. 
Under this agreement the shipping owner is to receive from 
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the railway company a commission of 6«. per ton in respect of 1904. 
certain goods carried by the railway company, including grain Jajcbs 
carried by them from Dublin to Limerick. The applicants and ^ sonsTSd. 
other members of the public are charged 9«. in respect of the ^*- 
carriage of the same goods. By means of this commission Mr. Southsbnand 
Glynn obtains a rebate of 6«. on every ton of grain carried for ry. Co. 
him by the railway company, and inasmuch as his grain is carried ®' i™|^« 
by the company at the rate of 3«. per ton, while the public are ll»*dw, J. 
charged ds, for precisely the same cervices, it is evident that in 
this respect he is preferred to other dealers in grain, and it rests 
on the company to show that the preference thus accorded to 
Mr. Glynn is not undue, within the meaning of the Railway 
and Canal Traffic Act. 

It is not sufficient for the company to prove that the allowance 
is fair and reasonable, as between themselves and Mr. Glynn. 

Since the argument of this case my attention was called by 
my colleague. Lord Cobham, to the case of the Manchester^ 
Sheffield and Lincolnshire Ry, Co. v. Denaby Main Colliery Co. (*). 
That case came before the Court of Qrueen's Bench, and ulti- 
mately before the Court of Appeal in England upon a special 
case stated by an arbitrator appointed in an action in which 
there was a counter-claim for over-charges, based on alleged 
undue preference. Certain questions were submitted for the 
decision upon the 90th section of the Railway Clauses Consoli- 
dation Act of 1845 and the 2nd section of the Railway and 
Canal Traffic Act of 1854, with which we are not concerned ; 
but the principles laid down by Mathew, J., who delivered the 
judgment of the Court of Queen's Bench, and which were not 
dissented from by Lindley, L. J., in delivering the judgment of 
the Court of Appeal, appear to be equally applicable to both 
statutes. In that case an allowance of 6d. per ton on the carriage 
of coal was made by the railway company to a certain merchant 
named Bannister, in return for which he imdertook to develop 
traffic and to perform certain other services for the company. 
Holding such an arrangement to be a violation of the former 
Act, Mathew, J., observed: "The excuse of the railway company 

(>) Ante, Vol. IV. 487. 
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1904. would seem to be tbat they lowered the rates of carriage to 

jj^^cEB Bannister to enable him to develop the tra£Bo with profit to the 

^^Ns^l^ o^^P^^y- They cannot, in order to obtain such an advantage, 

V' compel other persons to carry on their business on terms less 

BoxTTHBBK Ain> profitablc to them." 

R^^oT Has, then, the advantage accorded to Mr. Glynn compelled 
op lBgLA HD. ^Y^Q applicants to carry on their business on less profitable terms 
Xaddeo, J. than they would have obtained in the absence of the arrange- 
ment in question P The evidence of Mr. Ooodbody, which I 
accept as trustworthy, compels me to answer this question in 
the affirmative. He tells me of an occasion on which, in dis- 
cussing the price of wheat, Mr. Glynn told him that he had a 
consignment of wheat from Dublin, at a price which would not 
be possible if he had not been charged by the company the 
full rate of 9s. per ton. He says, ^' On this occasion I missed 
the sale, and on other occasions the Dublin price plus 8«. 
governs my maximum to Mr. Glynn." He added that, 
although the volume of the transactions with Mr. Glynn had 
not decreased, the maximum had been affected, and that in con- 
sequence of the advantage enjoyed by Mr. Glynn, his firm was 
compelled to sell to him at a lower rate than to other customers. 
He estimates the annual amount of the reduction which his firm 
were thus compelled to make at between 200/. and 300/. 

It is clear from this statement that Mr. Glynn, the ''one 
man" who runs the steamboat company, is in his business 
transactions one and the same person with Mr. Glynn the corn- 
dealer, notwithstanding the fact that he keeps separate accounts 
of the two businesses, and it is equally clear that Glynn the 
comdealer, in his dealings with the applicants' firm, does in fact 
take advantage of the rebate which he obtains in his capacity of 
Glynn the steamboat owner, in order to obtain grain at a lower 
rate. 

I concur with my colleagues in regarding the granting of this 
commission or rebate as an imdue preference, which we are 
bound to restrain by injunction. It is satisfactory to know 
that the decision at which we have been compelled to arrive 
need not disturb the relations which exist between the railway 
company and Mr. Glynn, to the advantage, I have no doubt, of 
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the company of Mr. Glynn, and of the district served by his 1904. 
steamers. The objection lies not against the subsidising of the JZm 
steamboat company, but against the particular mode in which ^soJJg^Lro 
the remuneration is assessed, and I venture to express a hope ^' 

that a mode of estimating this remuneration may be devised Southsskaho 
which will not be open to the objection and fraught with the r^coT 
consequences which I have pointed out. of Ibela wd. 

Xadden, J. 

Sir Frederick Peel : The applicants are millers and com 
merchants at Limerick, and complain that while the rate 
charged to the public on grain carried from Dublin to Limerick 
is 9s. a ton, the railway company allow to Mr. H. E. Olynn, a 
miller at Kilrush, on grain they carry for him from Dublin to 
Limerick, a rebate of 6^. 

Mr. Olynn, it appears, is a shipowner as well as a miller, and 
a contract entered into with him by the railway company in 
1896 and still in force provides that he shall be their agent for 
the Lower Shannon district, and shall use every effort to develop 
a goods traffic from and to that district to and from Dublin, and 
to and from London and North-Western stations vid Dublin 
and Holyhead, and shall receive from the railway company on 
all such traffic carried partly by his steamers and partly by their 
railway a commission of 6er. per ton. 

Glynn's competitors for the Lower Shannon traffic are the 
Midland Great Western railway company, and as carriers at sea 
the Waterford Steamship Company, and that he has been 
successful in attracting traffic to the Great Southern and 
Western railway may be inferred from his commission account 
having increased from 987/. in 1897 to 1,767/. in 1901. 

The steamboats are owned and run by Mr. Glynn. The 
railway company take no part in their management or working, 
and Glynn is answerable to them cus regards any risks they are 
under for the safety of the traffic he carries. He has also the 
fixing of the rates or freight on his portion of the joint route, 
and all moneys earned between port and port belong exclusively 
to him. Li addition, in consideration of the advantage the 
railway company reap in the increase of business he is the 
means of bringing to their line, they pay him out of their 
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1904. funds, or out of their receipts from the railway transit of goods 
j^jijja using his vessels, at the rate of 6«. a ton. 
^^Ks^I^ ^^ ^' ^* seems to me, a defect on the face of this payment 
♦. that it is uniformly 6«., and that it should not rather be propor- 

BouTHKBNAin) tioued to what the charge is upon a ton of goods for its oonvey- 
Ry. Co. *^^® ^y ^^^y ^^^ which a 6s. rebate may not in any case be an 
op Ibkia kp. insignificant deduction; it may where an article is in one of 
Sir F. PeeL the lower classes fall not far short of the whole actual or 
maximum railway rate. Still, if Mr. Glynn had only the 
interest of a carrier in the goods on which he receives 68. a ton, 
that mode of payment might not be open to more objection than 
if the railway company gave him a guarantee for so much divi- 
dend, or contributed a regular annual sum in aid of his expenses. 
But, as already mentioned, he is a miller at Kilrush as well as 
a shipowner, and the payment made to him under the agreement 
creates the difference of charge of which the applicants complain 
as an infringement of the Trafl5c Act, 1854. They import grain 
into Limerick for sale there and elsewhere, and for the carriage 
by rail to Limerick of grain bought in Dublin the company's 
rate of charge is 9$. a ton; but if the grain so carried is on 
Glynn's account, and uses his steamer, the charge is reduced by 
the action of the rebate to a net Ss. a ton. 

This is a preference which it lies upon the railway company 
to show to be not undue, and their contention is that the agree- 
ment furnishes a legitimate ground for making the distinction 
complained of, Glynn's agency and steamers are of value to the 
railway company, as increasing the traffic and the receipts upon 
their railway. The steamers convey goods to and from the 
railway which would not otherwise use it, and on this account 
the company are interested in the maintenance of this means of 
getting traffic carried beyond their own system, and may find it 
worth while to share in its expense. But by giving Glynn 6*. 
a ton on goods carried by him to or from their railway, they 
benefit him not only in his capacity of shipowner, but also as a 
miller. He, in connection with his business as a miller, employs 
the company on his own account, but as the applicants also are 
millers and deal in the same species of traffic, it is a prejudice 
to them and their trade at Limerick that there should be a 
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differenoe in GUynn's favour in the rate for goods by railway 1904. 
from Dublin to Limerick. The rate is not reduced because the Jauxb 
railway company are able to carry goods for Glynn at a less Pg^^^^T^ 
expense than for others; for it is the same to them in this v. 

respect whether goods they carry are for Limerick and beyond Southebnaitd 
by steamer, or for Limerick and no further : in either case their RY!^or 
duties end with delivery at Limerick. The railway company orl^B^M. 
act in reducing it on the agreement, and on the terms in Sir F. Petl. 
reference to Glynn's commission, and the reduction is made in 
return for his working a route by sea in continuation of their 
route by land. But this is not, I consider, a valid ground for a 
differential charge on the railway, and I think a case of undue 
preference has been made out, and that an injunction ought to 
be granted. 



Lord Oobham: I am entirely in accord with the judgment 
of Sir Frederick Feel, although I confess that at the outset I 
felt considerable difficulty in arriving at this conclusion. The 
railway company imder agreement pay to Mr. Glynn's shipping 
company a commission of 68, a ton in respect of the carriage of 
traffic to and from stations in the Lower Shannon district served 
by the steamers of the shipping company from and to Dublin. 
It is not disputed that this is a bond fide payment made by the 
railway company in their own interest, and of reasonable 
amoimt in view of the services rendered. So far as it enables 
a healthy competition between rival shipping companies in the 
Shannon estuary, it serves a public interest, while the injury 
alleged to be caused by it to the applicants, Messrs. Bannatyne, 
is very moderate in amount. 

The case, as presented by the applicants, is cus follows : They 
are oomdealers iu Limerick, and they sell grain to Mr. Glynn, 
who, besides being sole partner in the shipping company, is a 
miller at Kilrush. They deal with him, however, at a disad- 
vantage, because, owing to his 6%. commission, he is able to say 
to them, '^ I can get the grain I want from Dublin delivered at 
limerick at a lower price than you can ; if, therefore, you wish 
to sell to me, you must quote a corresponding price." The 
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1904. oonsequent loss to them, they say, is between 200/. and 300/. a 
j^^ year on a rough estimate. 
B^AiTNB With the facts thus stated, and not in substance disputed, it 

Qt DONS, JLTD. ^ ^ ^ ^ • 1 • 1 

V, is in my view clear that an inequality of charge is established 

SoTJTHEBirAin) which cannot be justified. For the purposes of this case we are 
^^Co* ^^'y concerned with the railway transit, and the fact cannot be 
ot Ixela xd. gainsaid that while Messrs. Bannatyne are charged 9«. a ton for 
lord Cobham. the railway carriage between Dublin aud Limerick, Mr. Olynn's 
"^^ company is charged on a similar traffic, for similar services and 
between the same termini, 3«. — that is, 98., less 6«. It may be 
urged that Mr. Glynn, as shipowner, in reality pays the full 
railway rate, and that the 68. is a separate payment which he 
receives for services which he on his part renders to the railway 
company and for which it is a reasonable and legitimate remunera- 
tion. But whatever this allowance may be called, it is in effect 
a reduction upon the charges made to Mr. Glynn as shipowner, 
upon the carriage of his goods, and if for the same traffic services 
a higher charge is made to Messrs. Bannatyne, putting them to 
a disadvantage in their business with Messrs. Glynn, the difFer- 
ence in the treatment of the two traders cannot be justified by 
any such plea as that the lower rate is charged to Mr. Glynn's 
company to enable him to develop the Lower Shannon traffic to 
the profit of the railway company. 

These conclusions are, I believe, in conformity with the 
principles laid down in various decisions of the Courts in similar 
cases, notably in that of the Manchester^ Sheffield and Lincoln^ 
shire Ry. Co. v. Tlie Denahy Main Colliery Co. (*), where the 
facts correspond very closely with those of the present case. 

[Solicitors for the applicants, A. 8f L. Ooodbody^ Dublin. 

Solicitors for the Ghreat Southern & Western railway company, 
Barrington Sf Son^ Dublin.] 

(») Ante, Vol. IV. 437. 
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Abram Coal Company 

V. 

Great Central Railway Company (^). 

Undue Preference— Coal Traffic — Lower Charge made for a Longer Distance 
— Oeographical Competitiue Position — Public Interest — Eiilway and 
Caml Traffic Act, 1854 (17 <fc 18 Viet. c. 31), s. 2— Railway and Canal 
Traffic Ad, 1888 (51 (fc 52 Vict. c. 25), s. 27. 

The applicants oonsigned ooal from their collieries by waj of the defendants' July 30, 1902. 
railway to the private siding at the works of Messrs. Branner Mond, at Augiut 3, 
Winnington, a distance of 31 miles. Messrs. Evans & Co. also oonsigned coal 19«J3. 

from their collieries by way of the defendants' railway for delivery to the January 1A,2^, 
private siding at the works of Messrs. Branner Mond, a distance of 33 miles, ^^ebntary 9, 

The defendant railway company charged the applicants for the conveyance of ' 

the coal traffic between the two points 2». l«f. a ton, and Messrs. Bans If. 9</. 
a ton. The applicants and Messrs. Evans were competitors, and sent precisely 
the same traffic to the same destination and over substantially the same route. 
There was an alternative railway route by the line of the London and North- 
Western railway company between the collieries of the applicants and Messrs. 
Evans, and the works of Messrs. Branner Mond at Winnington. By such 
alternative route the distance between Messrs. Evans' collieries and the works of 
Messrs. Brunner Mond was 20 miles, and between the applicants* colliery and 
such works, 27 miles, and the rate of U. 9^. per ton was also the rate charged 
by the London and North- Western railway company to Messrs. Evans by such 
sborter route, and the defendant railway company contended that the existence 
of that shorter alternative route gave Messrs. Evans a geographical competitive 
position which justified the lower rate, and that to apply the mileage principle, 
-where competitive routes exist, would shut up the longer route, which was not 
in the interests of the public. 

Meld, by Wright, J. , Sir F. Peel and Lord Gobham, that the difference of 
4td. per ton in favour of Messrs. Evans in respect of a longer transit of their 
traffic over substantially the same route as the applicants' traffic was conveyed 
amounted to an undue preference, there not being sufficient public interest to 
joBtify so great a difference. 

(>} Before Wbiqht, J. (and subsequently BiaRiir, J.), and Gonmiissioners Sir 
FsBDBBicz Peel and Viscount Ck>BKAX, sitting at the Royal Courts of Justice, 
XiOndon. 
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1902 1903 Subsequently the defendant railway company rednoed the rate charged to the 

1905. ' applicants from 28. Id. per ton to 2<. per ton, leaving a difference of Sd. per ton 

in favour of Messrs. Evans & Co. instead of id. The applicants not being 

Coax Co satisfied with such reduction again brought the matter before the Court pur- 
suant to the leave reserved. 



r. 



Gbb^t ffeld, by Bigham, J., and Lord Cobham (Sir Frederick Peel dissenting), that 

■n Q^ the preference of 3^. per ton given to Messrs. Evans is neither undue nor 
Tmreasonable. 

SembU, the Railway Commission Court would, in a proper case, order the 
railway company before it to have recourse to grouping, if by bo doing they 
could remove a preference without undue injury to themselves, and without 
undue injury to third parties. — Per Bigham, J. 

Quare, whether a question between a railway company and its customers, 
which by itself would be determined in a particular way, ought to be differently 
determined to avoid detriment to another railway company. — Per Sir Frederick 
Peel. 

This was an application under section 2 of the Railway and 
Canal Traffic Act, 1854. 

The applicants own and work collieries situated in the town- 
ship of Abram, in the county of Lancaster, which collieries are 
connected with the Great Central railway company. 

The applicants consign coal and slack from their collieries by 
way of the Great Central railway for delivery at the private 
siding at the works of Messrs. Brunner Mond and Company at 
Winnington, in the county of Chester, which works and sidings 
are connected with the Ghreat Central railway. The distance 
from the collieries by the Great Central railway to the said 
private sidings at Winnington is 31 miles, and the rate charged 
for conveyance of the coal and slack 2s. Id. per ton. 

Messrs. Eichard Evans and Company, Limited, own and 
work collieries situated at Haydock, in the county of Lancaster, 
which collieries are also connected by means of a private siding 
and railway with the railway of the Great Central railway 
company. That railway company convey coal and slack from 
the collieries of Messrs. Evans to the private sidings at the works 
of Messrs. Brunner Mond and Company at Winnington. The 
distance from these collieries to the said private sidings at 
Winnington by the Great Central railway is 33 miles 1 1 chains, 
and the rate charged for the conveyance of the coal and slack 
between these two points is Is. 9d. per ton, a less charge than is 
made to the applicants for the conveyance of their traffic, 
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although the distance that the applicants' traflSo is carried is 1902, 1903» 
2 miles less ; 29 miles 5 chains of the route traversed by coal ^ ' 
traffic from the applicants' and from Messrs. Evans' collieries qJi^lOo 
is the same. v. 

In answer to the application, the Great Central railway com- ^^"co' 
pany pleaded that Messrs. Evans' private siding, in addition to 
being connected with their railway, was also connected with 
the London and North- Western railway; the route by the latter 
railway between this private siding and the siding of Messrs. 
Brunner Mond at Winnington being shorter than the route 
by which the Great Central company can carry the applicants' 
traffic, and the rate charged by the Great Central company is 
therefore governed by the rate charged by the London and 
North-Western route. There is a competing route to the works 
of Messrs. Brunner Mond at Winnington by the London and 
North- Western railway, not only from Messrs. Evans' colliery, 
but also from the applicants' coIUery, and on this route the 
geographical advantage is in favour of Messrs. Evans, the appli- 
cants' colliery being 27 miles from Winnington, whereas Messrs. 
Evans' colliery is only 20 miles away. The London and North- 
Westem company charge the applicants 28. Id. for the carriage 
of their coal to Winnington, and they charge Messrs. Evans 
Is. 9(i. 



Asquithf K.C. {J. Shaw with him) for the applicants : 

The traffic of Messrs. Evans is carried by the defendant 
company 2 miles 1 1 chains longer in point of distance than the 
traffic of the applicants. The rate charged to the applicants is 
2«. \d. per ton, and the rate charged to Messrs. Evans is la. 9(/., 
a difference of 46?., with the result that for the rate which is 
lower by 4(/., the \h. 9d. rate, the traffic is carried 33 miles 
11 chains, while for the higher rate, 2«. Irf., precisely similar 
traffic to the same destination is carried only 31 miles. Primd 
facie undoubtedly that is a preference, and a preference which 
under the Eailway and Canal Traffic Act, 1888, not only 
requires to be justified, but the burden of justifying which rests 
upon the shoulders of the railway company. 
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1002, 1003, CrippSy K.C.y and C. A. Russell, JT.C. (Noble with them) : 
' The rates here are fixed in each case by the shorter route. 



^^ The distances which govern the rates, and ore bound to do so if 
V- both routes are to be kept open, are the distances by the London 

CsHTBAL and North-Western railway ; therefore Messrs. Evans' colliery 
has the advantage, because it is only 20 miles, and the applicants 
have the disadvantage as regards the shortest route, because 
their colliery is 27 miles away. Messrs. Evans are entitled to 
what Lord Herschell called their geographical competitive 
position because they have got a shorter route by the North- 
western line. The underlying principle in Lord Hersohell's 
decision in the Pickering^ Phipps^ Case (*) was that it may be in the 
interests of the public to keep open a competitive route — a 
double route. To apply the mileage principle, where com- 
petitive routes exist, is to shut up the longer route. 



Asquithy in reply : The public have no interest whatever ; it 
is simply a question as between two traders and two routes. It 
is the first time in which an attempt has been made in this 
Court to justify the actual charge of a substantially lower sum 
for a substantially longer distance in the case of a journey by a 
route, by far the larger part of which — namely, 29 miles out 
of 31 — traverses one common set of lines. What distinguishes 
this case from the Pickering^ Phipps^ Case is that here the 
railway company are charging actually less for the longer 
distance. That case only decides that the Railway Commis- 
sioners would not be right in entirely excluding from considera- 
tion, as a relative circumstance, the existence of a competitive 
route. Lord Herschell never suggests, as the counsel for the 
railway company do to-day, that where there is a competitive 
route it is to govern the rates, and that the proportionate rate, 
charged upon the competitive route, however great may be the 
relative difference of distance between the places upon it and 
the route in question, is to govern the rates also. 

No evidence was called. 

(») Ante, Vol. VIII. S3. 
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Wright, J. : We are reluctant to say more than is neces- 1902, 1903, 
sary about this case for obvious reasons ; particularly, we do not ' 



wish to say anything which might narrow the ambit of the c^*cl 
considerations to which regard may be had imder section 27 of v. 

the Act of 1888. But, speaking for myself, I think this case is Cbntral 
rather stronger tha;n anything that can be justified. Here is a Il_ ' 
substantially less charge, namely ^d. per ton, in a total charge ^'^tf^* '• 
which in the one case is 21rf., and in the other 25d, — a sub- 
stantial difference of 4d in favour of one trader in respect of a 
longer transit of his coals over substantially the same route,' 
twenty-nine miles the same with only two miles or so of differ- 
ence. Under those circumstances it seems to me very difficult 
for the railway company to do what the Act of Parliament has 
cast upon them to do, namely, support the burden of making out 
that there was no undue preference here. I think that a difference 
so great is not justified by the very microscopic public interest 
which may be said to be established through the circumstances 
relating to possible competition at Winnington. Of course, if 
the rate to applicants is reduced by the railway company, there 
is nothing but gain to the public and gain to the trader — the 
only person who loses is the railway company. If the railway 
company, on the other hand, put up Evans's rate, then, no 
doubt, the result would be that no one would gain anything 
except the North- Western company ; and the private works in 
Winnington will be deprived, no doubt, of the advantage which 
we might take into consideration if it was substantial, of having 
two routes to supply them with coal. No doubt the Winnington 
works will lose the benefit of the applicants' coal, but I cannot 
think that there is any real substance in that sufficient to justify 
so great a difference in respect of the traffic which is carried 
under the circumstances which I have mentioned — ^a longer 
transit over substantially the same route. The rule against 
undue preference has been adopted by the Legislature upon 
general grounds, and I do not think that we ought to disregard 
it merely because of special hardship such as may exist in this 
case, unless there is a substantial public interest. Ilere I do not 
think there is any public interest that goes far enough to justify 
so great a difference under the circumstances. I do not want to 
B. 
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1902, 1903, 
1905. 

Abbax 

Coal Co. 

r. 

Great 

Cehtral 

Kt. Co. 



Wright, J. 



say anything which would compel the Great Central company 
to give absolutely uniform rates ; we do not go so far as that. 
If the railway company make some change, and the parties 
think it is not enough, they can apply to us again. 

Sir Frederick Peel and Lord Cobham concurred. 

The Great Central railway company appealed. Counsel for 
the AbrjEim Coal Company took the objection that no appeal 
would lie. 



Collins, M. E. : I am afraid it is impossible to say in this 
case that there is a point of law which is wrongly decided on 
the face of the judgment, or that is discoverable from the 
wording of the judgment of the Court below, and unless there 
is such a mistake in point of law we have no jurisdiction to 
review it. 

It seems to me that the question raised for the consideration 
of the Eailway Commissioners was whether there was undue 
preference in according by the defendant company a lower rate 
to the colliery that had to travel the longer distance. It is 
justified by a reference to the conditions as to the preferred colliery 
that fettered the hands of the railway company, because that 
colliery which they are said to prefer happens to be on another 
competing and much shorter route. Therefore it was urged 
before the Railway Commissioners that that circumstance nega- 
tived the possibility of undue preference— that although there 
was preference, it was not undue, because the preferring railway 
company had no discretion, and they were obliged to conform to 
the rate of the railway company with the shorter route. That 
consideration was undoubtedly weighed by the Commissioners 
and such effect was given to it as they thought sufiieient ; and 
it is quite obvious from their judgment that they did not ignore 
it, but they did not think it sufficient to justify the difference 
of rate as between the two collieries. That was a matter for 
them, a question of fact for their decision, and therefore we 
have no jurisdiction to review it, even if we thought the decision 
was not well founded in point of fact. 
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Mathew, L. J. : I am of the same opinion, for the reasons 1902 1903 
given by the Master of the Rolls. lOQg- 



Cozens-Hardt, L. J. : I agree. 



Absuc 
Coal Co, 

V. 

Great 

Centbal 

The railway company subsequently reduced the rate charged ^^' ^^' 
to the applicants from 2*. Irf. per ton to 28. per ton, leaving a 
difference of 3d. per ton in favour of Messrs. Evans, instead of 
4rf. The applicants, not being satisfied with such reduction, 
again brought the matter before the Court under the leave given 
them by the judgment, 

Asquithy K,C,y Foote^ K.C.^ and J. Shaw appeared for the 
applicants. 

Cnppsy K.C.y C. A. Rimelly K.C.^ and Nohle for the railway 
company, 

Mr. Fay, general manager of the Great Central railway com- 
pany, and other witnesses were called. 

BioHAM, J. : This is an application on the part of the Abram 
Coal Company to restrain the Great Central railway company 
from giving an undue preference to certain rival colliery 
owners who trade as Evans and Company. 

The facts are as follows: — The applicants' collieries and Evans 
and Company's colliery are both situate on the Great Central 
railway, and they both supply coal to a place called Winning- 
ton. The distance of the applicants' collieries by the Gbeat 
Central railway from Winnington is 31 miles, and the distance 
of Evans' colliery is 33 miles. Until the year 1902 the railway 
company charged the applicants 2s. Id. per ton for the carriage 
of coal to Winnington, whereas they charged Evans and 
Company only Is. 9d. ; thus for the shorter distance a sub- 
stantially higher rate was exacted. The matter then came 
before this Court, the late Mr. Justice Wright presiding. The 
cases for the applicants and for the railway company were 
stated by counsel, but no evidence was heard. On the state- 

9(2) 
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1902, 1903, meiits 80 made, the Court held that the difference of 4d. per 
ton was not justified, and an iajunction was granted, the parties. 



Abb^ being left to agree, if they could, upon the abatement to be 

V' made in the rate ; and liberty was given to apply in the event 

gkmtbal of no agreement being arrived at. Since that date the railway 

^' company have offered to reduce the rate to the applicants to 2«., 

Bi gham , J. \y^^ ^^g reduction does not satisfy the applicants, and they have 

accordingly, pursuant to the leave reserved, brought the matter 

before us for settlement. Thus the question we have to decide 

is whether the difference which still exists — a difference of 36?. a 

ton in favour of Evans and Company — amounts to an undue 

preference or not. 

In considering this question we are not, in my opinion, 
in any way hampered by the earlier judgment of the 
Court. That judgment merely decided that 2s. Id, was too 
great a difference ; it left all other questions open. The other 
facts of the case which remain to be stated are these : There is 
a competing route to Winnington by the London and North- 
Westem railway, both from the applicants' collieries and from 
Evans' colliery, and on this route the geographical advantage 
is very much in favour of Evans and Company, the applicants' 
collieries being 27 miles from Winnington, whereas Evans' col- 
liery is only 20 miles away. The London and North-Western 
railway company charge the applicants 2«. for the carriage of 
their coal to Winnington, and they charge Evans and Company 
Is. 9d. Thus the charge to Evans and Company by both routes 
is the same, and consequently they avail themselves of the one 
or the other as it suits them. In this way the Gfreat Central 
company obtain a considerable part of Evans and Company's 
traffic. 

Upon these facts the Great Central railway say, and I think 
rightly, that if they were to put up their rate to Evans and 
Company above Is, 9d. they would lose this traffic, because Evans 
and Company would then send all their coal by the London and 
North- Western route. They further say that they cannot 
reduce their rate to the applicants below 2s., for that if they 
did, the London and North- Western railway would have to 
make a similar reduction, and then the difference between the - 
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London and North-Western rate to the applicants and that 1902, 1903, 
company's rate to Evans and Company would be so small as to . ^ ^ ' 



give rise to a complaint on the part of Evans and Company of co^^lCo, 
an undue preference to the present applicants. By way of ^*'* 
illustration: if the Great Central rate to the applicants were Cknteai. 
reduced to 1«. llrf., the North- Western, in order to keep their ' ' 

share of the applicants' traffic, would be obliged to make a **8^^>^- 
similar reduction ; there would then only be a difference of 2d. 
between the North- Western rate to the applicants and that 
company's rate to Evans and Company — a difference not com- 
mensurate with Evans and Company's geographical advantage, 
which is as 20 to 27. Thus the North- Western would be com- 
pelled to reduce their rate to Evans and Company to Is. 8d. ; 
this would be necessarily followed by a similar reduction by the 
Great Central, and the difference of Sd. per ton, which is now 
complained of, would again appear between the Great Central's 
charge to the applicants and their charge to Evans and Com- 
pany. These circumstances and considerations are relied upon 
by the Great Central railway company for the purpose of 
showing that they cannot reasonably do more to remove the in<- 
equality complained of than they have done by making the 
reduction of Id. in the rate to the applicants. 

That they are entitled to rely upon such circumstances, I have 
no doubt at all. An examination of the statutory provisions 
bearing on this matter wiU show this. Section 2 of the Act of 
1854 clearly indicates that a mere preference does not give 
ground for complaint ; to be available for relief the preference 
miust be undue and unreasonable. No doubt the existence of an 
apparent preference, such as we find in the present case, casts 
upon the railway company the burthen of showing affirmatively 
that it is neither undue nor unreasonable; this is expressly 
provided by section 27 of the Act of 1888. But in discharging 
that burthen the railway company may rely on any circum- 
stance calculated to affect men's minds (to use Lord Herschell's 
expression in Phipps v. The London and NortJi- Western Railtcay 
Company (^) ), and it is difficult to imagine any circumstance 

(») Ante.Yol, VIII, ^z{{\%n) 2 Q. B. 243. 
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more likely to affeot a reasonable man's judgment than the fact 
that there exists a competiog route with which the railway 
company have to reckon it they wish to keep their trade. In 
ascertaining whether a preference is undue or unreasonable, it is 
not alone the interests of the customer which are to be con- 
sidered ; a fair regard must also be had for the interests of the 
railway company. Nor do the provisions of su1>section 2 of 
section 27 of the Act of 1888 cut down the scope of the con- 
siderations to be taken into account in dealing with the question 
of undue preference under the earlier Act. The permission 
given by the Act of 1888 to this Court to take into consideration 
the interests of the public is not intended to preclude or in any 
way to affect the right to accord a fair and reasonable cousidera- 
tion to the interests of the particular railway company. This 
is pointed out by Lord Herschell in his judgment in Phipp^ v. 
The London and North-Wcsteim Raihcay Company (*). And 
indeed I do not understand that the applicants seriously contend 
that the existence of the alternative route is not a circumstance 
which we should take into account. Both the terms of the 
istatute of 1854, and the authority of Lord Herschell's judg- 
ment in the cose I have referred to, are against such a contention. 
But what I do understand the applicants to say is that the 
difference of 'id, is too great, and that if it is not, yet that by 
having recourse to a system of grouping under section 29 of 
the Act of 1888, the railway companies, by which I mean the 
Great Central and the London and North- Western, can remove 
the existing inequality without unduly injuring their own 
carrying trade. Both these points' raise mere questions of fact, 
upon which, in my opinion, we must be guided by the evidence 
which was given before us. That evidence satisfies me that it is 
not possible to reduce the rate below 2«. without bringing about 
the position indicated in the argument on behalf of the railway 
company. Evans and Company are entitled to have the benefit 
of their better geographical position on the London and North- 
western railway company's route, and this benefit cannot, I 
think, be secured to them without according them an advantage 



AnU, Vol. VIII. 83 ; (1892) 2 Q. B. 243. 
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of at least Sd. per ton over the applicants. For the reasons 1902, 1903, 
already stated this consideration makes the reduction of the '. — 



Great Central rate impossible from a business point of view. Ca^Tco. 

Then as to the suggested grouping. This is referred to in *'• 

the letter of the applicants' solicitors of the 4th May, 1904, as Gentaajl 
the only solution of the diflSculty. Ghrouping is authorized by _L- ' 
section 29 of the Act of 1888. This section makes it lawful ^^g^*"' '• 
for a railway company to group together any number of places 
in the same district, and to charge a uniform rate from such 
places to any point of destination. It is to be observed that 
the section is merely permissive; but probably this Court 
would, in a proper case, require the railway company, if before 
it, to have recourse to grouping, if by so doiog they could 
remove a preference without undue injury to themselves, and 
without undue injury to third parties. In this case the London 
and North-Western railway are not before us. Moreover, the 
section is obviously one of very difficult application. It pro- 
vides (1) that the distances shall not be unreasonable; and 
(2) that neither the group rates charged nor the places grouped 
together shall be such as to create an undue preference. Now, 
according to the evidence, the railway company have taken 
these matters into their consideration, and having regard to the 
distances to be covered and the number of collieries which 
would have to be included, they tell us that it is not practicable 
to form a group to include the applicants' collieries and Evans' 
colliery which would not create the very mischief which the 
section says shall not be created. I see no reason why we 
should not accept and act upon this evidence. 

For these reasons, I come to the conclusion that the railway 
company have in fact discharged the burthen cast upon them 
of satisfying us that the preference of 3rf. per ton which they 
now grant to Evans and Company is neither undue nor 
unreasonable. 

Sir Frederick Feel : At the hearing of this case, in July 
last, it was decided that the Gfreat Central company's rate of 
28. Id, per ton for the carriage of coal to Winnington from the 
applicants' colliery was, as compared with the rate of 1^. 9^. at 
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1902, 1903, whioh they carried Messrs. Evans' coal to the same plaoe, an 



1905. 



Abbax 



. undue disadvantage to the applicants, their distance from 
^jJ^!^Q^ Winnington being 31 miles, and that of Messrs. Evans 33, and 
«'• the portion of these lengths for which the same line of railway 

Obhtaax. was used being 29 miles. It lay upon the railway company to 
' show that this lower charge, 4d. less for the longer distance, 

^^ ^' ^ ^^' "^^ ^^^ *^ imdue preference, and their defence was that it was 
the consequence of competition, and of Is. 9d. being the ra;te at 
which the coal of Messrs. Evans was carried to Winnington by 
a competing and much shorter route belonging to the London 
and North-Western company, and that if the Great Central 
route was to be of any benefit to Messrs. Evans or to its owners, 
they had no choice but to carry a traffic subject to such com- 
petition at a similar total rate. It may be that this was a 
necessary means of inducing Messrs. Evans to use the Great 
Central for any of their Winnington traffic, but we thought it 
did not justify the difference it made between the rate so 
obliged to be lowered and the applicants' rate, and the defen- 
dants were directed to desist from continuing the undue 
preference. 

The question now before us is whether the way in wHoh the 
defendants have since revised their rates is a compliance with 
our order, or whether there is still a preference in contravention 
of the statute. The revision consists in the reduction of the 
applicants' rate from 28. Id. to 28. No alteration has been 
made in the Is. 9d. rate, which the railway company regard as 
imposed upon them by the circumstance that the traffic to 
which it applies is carried at that rate by- the London and 
North- Western company, by whose route it is a journey of 
only 20 miles to Winnington, and with whom they cannot, 
they say, compete except at an equality of charge. The differ* 
ence, therefore, which existed before between the rates on the 
Great Central has not been much lessened, and if one railway 
company cannot compete with another except at an equality of 
charge, it can scarcely be otherwise with the customers of a 
railway company, if, having the same local position and send* 
ing to the same market, any substantial difference is made in 
the rates at which their goods are carried. In the judgment oli 
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the former oocasion it was observed that the railway oompany 
would not be required to give absolutely uniform rates, and this . 
meant, I think, that they should charge much more equally 
than is done by taking only Id, off the higher rate. The 
obstacle in the way of their takiog off more than Id, is, they 
state, that their rate would not then accord with the rate 
charged by the London and North- Western. Like Messrs. 
Evans', the applicants' colliery is connected with the North- 
Westem railway, and for carriage from it to Winnington by 
that route, a distance of 27 miles, the sum charged is 28, Id. 
That sum for a distance of 27 miles is not higher in proportion 
than the Is, 9d, for 20 miles, and though on other grounds it 
may not be, even at Id, less, of the right amoimt for the Grreat 
Central, where the applicants' distance, instead of showing an 
increase of 7 miles, is 2 miles shorter, and where Messrs. Evans' 
better position, as regards access to an alternative route, does 
not, it has been decided, justify much distinction being made 
on that account between the rates to them and the applicants 
respectively, it is urged that it is nevertheless a rate that may 
legitimately be charged on that route on the ground that it is 
the rate by a shorter competing route. In general, it is con- 
sidered an advantage to a trader to have more than one route 
for his traffic, but here a double route becomes a disadvantage 
to the applicants, since if there was no second company to 
compete for their traffic, their claim to have a rate differing by 
less than 3d, from the Evans rate could not be disputed. But 
is this competition, or the consequences apprehended from it, a 
reason why they should suffer ? It is said that if the Great 
Central rate to Winnington were reduced below 2s., a similar 
reduction of the North- Western rate would follow, and that the 
result of the mileage principle on which all the North- Western 
colliery rates in this district are based, being thus infringed, 
would be that that company would be put to serious loss in 
meeting the claims of other coal owners to be treated as to their 
Tates on the same footing. It is doubtful whether a question 
between a company and its customers, which by itself would be 
determined in a particular way, ought to be differently deter- 
mined to avoid detriment to another railway company. But 



1902, 190S, 
1905. 

Abbax 

CJOAL Co. 
V. 

Centbal 
Ky. Co. 



Bit F. Peel. 



138 RAILWAY AND CANAL TRAFFIC CASES. 

1902, 1903, there is no evidence to show that the railway profit from any 
^^ ^" . trofBc which the applicants would be likely to send to Win- 



CawToo niugton by the Noith- Western route (which is not, their oouuEel 

^«- stated, their natural route), would be such as to make it worth 

Gbxat , . 

CsNTsiis while, for the sake of it, to adopt a rate for its carriage, which 
IL.^' would unsettle a whole scale of rates, and it is not, I think, 
Sir F. P eel, unreasonable to suppose that whatever may be done with the 
rate the applicants are charged on the Great Central, they 
would continue to be charged on the North- Western in propor- 
tion to their mileage, at least if the dependence of other rates 
on their rate is as close as it is alleged to be. It seems to mo, 
on the whole, that what the defendants have as yet done in 
pursuance of that order does not adequately carry it into effect, 
and that no sufficient ground has been afforded why they should 
not do more. 

Lord Cobham : I concur in the conclusion arrived at by the 
learned Judge. Taking, as I think we are bound to do, a 
comprehensive view of the circumstances of the applicants' 
collieries and those of the competing collieries of Messrs. Evans, 
the practical grievance complained of by the applicants comes to 
this : that, under the arrangements of the two railway companies 
serving the three collieries, full effect is given to the advantage 
possessed by Messrs. Evans in their command of by far the 
shortest route to the common market, Winnington. This does 
not, on the face of it, constitute an injustice to the applicants. 
Supposing, however, that the applicants show substantial ground 
of complaint, what remedy could be given by this Court P The 
former proceeding before us resulted in a reduction by the Great 
Central of the applicants' rates to Winnington by Ic?., but we 
are now told that nothing less than equality with Evans' would 
be of any benefit to these firms. This could only be brought 
about, admittedly, by an order compelling the Great Central to 
reduce the applicants' rates by a further 3^/., which would, it is 
recognised by the applicants' counsel, be followed by similar 
action on the part of the North- Western. The two companies, 
in effect, would form the collieries concerned into a group with 
equal rates to Winnington. 



RAILWAY AND CAXAL TRAKFIC CASES. 139 

Counsel for the applioants think that this would be an obvious 1902, 1903, 
and reasonable course for the company to adopt. But we have . 



not the North- Western or Messrs. Evans before us, and it co^Co. 
certainly seems to me at least probable that these parties would «'• 

succeed in showing that, in attempting to abate one inequality CBimuL 

we had created another at least as great, and one which the J * 

North- Western might have great difficulty in justifying. If l«rd_Cobh«ia. 
they failed to do so, they would, of course, be forced to replace 
Messrs. Evans in their former position of advantage over the 
present applicants. The Great Central, no doubt, nught elect 
to put up Messrs. Evans' rate, but this is not what the applicants 
want, as it would only transfer tlie whole traffic to the North- 
Westem. The preference in this case is, in my view, due to 
circumstances over which the defendant company has no control, 
and the injury complained of is not wholly or even mainly 
traceable to their action. Whatever the Great Central may do, 
their concessions would, in fact, avail the applicants nothing ; it 
is in the power of another company to render their action wholly 
nugatory, a power which I think it much more than probable 
would be exercised by that company. An order which, in all 
reasonable probability, would fail to benefit those who apply for 
it, is not one which we ought to issue. This is especially so 
when there is evidence, as in this case, that a reduction in the 
rates charged to the applicants must make them unduly low, 
having regard to other rates charged by the Great Central for 
i^imilar traffic and for similar distances. The same might also 
well be the case with the North- Western if, imder the indirect 
compulsion of our order, they reduced their rates, and this, I 
think, is a consideration which should not be disregarded 
when we are dealing with a grievance which can only be 
remedied by the lowering of rates by others besides the defen- 
dant company. 

At the last hearing of the case I held the view that there was 
an unduly great disparity between the rates charged by the 
Great Central to the applicants and Messrs. Evans respectively, 
which might be somewhat reduced without hardship or injustice 
being caused, and this anticipation appears to have been realised. 
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1002, 1903, If it bad been made clear, as it now bas been, tbat no concession 
^ ^^' . sbort of tbe full 4<L would be accepted by the applicants as worth 
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(^^^^ having, my conclusion might have been different. 
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Gbeat 



^"'"^^ [Solicitors for the applicants: Rowcliffes^ Batch 8f Co.y for 

Peace 8f Ellis, Wigan. 



lord Cobham. 



Solicitor for the Great Central railway company : Dixon H. 
Davies,"] 



RAILWAY AND CANAL TRAFFIC CASES. HI 



Lord Rothschild and Oihers 



r. 
Grand Junction Canal Company Q). 

Canal — Obligation of Canal Company to keep Branch open for Traffic — 
Eeaaonahle Facilities — Grand Junction Canal Acts, 1793 and 1794 
(33 Oeo, 3, c. Ixxx, a. 1 ; 34 Oeo, 3, c. xxiv, a. 1) — Railway and Canal 
Traffic Act, 1854 (17 & 18 Vict, c. 31), a. 2. 

A canal company were authorized by their special Act, paased in 1793, to ^pril 26 
oonstmot a canal for navigable purposes, to levy rates, and to construct May 6, 1901. 

(amongst other things) reservoirs and feeders for supplying the canal with 

water ; and all persona were to have the right of navigating and using the 
canal on payment of the specified rates, the owners of adjoining lands having 
some special privileges of navigation. Under this power to make feeders, a cat 
or branch from the main canal, some seven miles in length, was begun, and by 
a special Act passed in the following year, the company were " authorized and 
empowered to make navigable " this cut which was at first intended to act only 
as a feeder in supplying the main canal with water, and to make applicable to 
it the provisions of 83 Geo. 3, authorizing the canal company to levy tonnage 
and wharfage rates, and owners and proprietors of adjacent lands to use it for 
the carriage of their goods. 

The cut or branch was opened for traffic before the year 1800, and it was 
regfularly used from that time by the owners of land and others down to 1893, 
when, in consequence of a long continued drought, the water in it, except as to 
the part nearest the main canal, one mile and a half in length, was drawn off 
by the canal company, and used to replenish their main canal reservoirs. 
Although no difficulty from want of water now exists, the canal company 
refused to re-open the closed part of the branch for traffic. 

Upon complaint by adjoining landowners that contrary to the provisions of 
section 2 of the Bail way and Canal Traffic Act, 1854, and of section 1 of the 
special Act (34 Oeo. 3, c. xxiv.), they are prevented from using the branch for 
the transmission of goods upon it, the canal company proved that, having 
regard to the dwindling traffic on the branch, the very large cost necessary to 
reinstate it, and the extra cost of maintaining it, if opened, owing to the porous 

(^) Before Wfiiaar, J., and the Commissioners Sir Fbbdxbick Pjesl and 
Viscount CoBHAKy sitting at the Boyal Courts of Justice, London. 



I 

142 RAILWAY AND CANAL TRAFFIC CASES. 

1904. nature of tho chalk soil throngh which it was ooxistmcted, the traffic would not 

— be sufficient to compensate them for the outlay. 



Caxal Co. 



Ij"™^ Held, that as the provision in the seoond Act to make the cut navigable was 

AKD Othsbs P®'*''^^^^'^^ ^^7 <^^ ^ot obligatory, and as the power under the earlier Act to 
«y. make the branch as a feeder was not taken away by the power in the second 

G&iHD Act to make it uavigable, the company were entitled to keep the cut or any 
n^t^^r^ part of it open as a feeder only without thereby incurring any obligation to 
maintain and keep it open for traffic ; that the mere fact that the company kept 
a part open for traffic did not impose upon them the obligation of keeping the 
whole branch open for traffic ; and that the Court could not, under colour of 
ordinary reasonable facilities under the Traffic Acts, order the company to work 
what they were not otherwise compellable to work, and were not in fact work- 
ing ; and, further, upon the facts that as the cost of restoring and maintaining 
the branch for traffic would be far in excess of any advantage which could 
accrue either to the applicants and other landowners and traders using the 
branch, or to the canal company themselves, the facility claimed was not 
reasonable. 

As an integral portion of the branch was maintained for traffic and tolls 
levied thereon, the entire branch, as being one concern, came within section 2 
of the Railway and Canal Traffic Act, 1854, and the onus was thrown on the 
canal company of showing that they had reasonable grounds for not reinstating 
the branch, which upon the facts proved they had done. — Per Sir Frederick Peel. 

This was an application under section 2 of the Eailway 
and Canal Traffic Act, 1854, section 6 of the Bailway and 
Canal Traffic Act, 1873, and sections 8 and 9 of the Bailwaj 
and Canal Traffic Act, 1888, for an order restraining the Grand 
Junction Canal Company from permitting or suffering the 
Wendover Branch Canal to remain unrepaired and without 
proper supplies of water, and otherwise not in good working 
conditioD, and enjoining the canal company to keep and main- 
tain the said branch canal thoroughly repaired and in good 
working condition, so as to afford facilities for traffic thereon, 
and to preserve the supplies of water to the same. 

The application stated that : — 

1. The applicants are the owners ancT occupiers of certain 
farms and lands adjoining the Wendover cut or branch of the 
defendant company's canal. 

2. Until the year 1699, or thereabouts, the said branch canal 
was maintained by the defendant company in a navigable con- 
dition fit for traffic, and was used by the applicants and their 
tenants as a means of carrying manure and agricultural produce 
to and from the said farms and lands owned or occupied by 
them as aforesaid. 



GaxalCo, 
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3. In or about the year 1899 the water in the said branch 190*. 
canal (except the part lying between the main canal and Tring Lobd 
ford) was drawn off by the defendant company, and the said ^^^^^^ 
branch canal (except as aforesaid) thereby became and has ever ^ ^' 
since remained entirely closed to traffic. Junotion 

4. The defendant company have continued to use the bed of 
the said branch canal, or some portion thereof, for the purpose 
of conducting to their storage reservoirs at Wilstone a supply of 
water drawn from the surface or springs of the surrounding 
district. 

5. The action of the defendant company in suspending the 
traffic on the said branch canal caused and is causing great 
inconvenience and damage to the applicants and their tenants 
and other persons owning or occupying land in the neighbour- 
hood, and has injuriously affected the agriculture of the district 
and the rental values of the farms in the vicinity of the said 
branch canal. 

12. The applicants will contend that the defendant company 
is by law required to maintain the whole of the said branch 
canal in a navigable condition, and to afford facilities for traffic 
thereon so long as the same forms part of the general under- 
taking of the defendant company or is used for any purpose in 
connection therewith. 

The answer of the canal company was as follows : — 

1. The defendants admit the facts stated in paragraphs 1, 2, 
3 and 4 of the application. 

2. The defendants deny that their action caused or is causingf^ 
inconvenience or damage to the applicants or their tenants or 
other persons owning or occupying land in the neighbourhood 
of the said Wendover cut (as alleged in paragraph 5 of the 
application), and they deny that it has injuriously affected the 
agriculture of the district or the rental value of the farms in 
the vicinity of the said cut. 

3. The defendants deny (as alleged in paragraph 12 of the 
application) that they are by law required to maintain the whole 
or any part of the said cut in a navigable condition, or to afford 
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1904. facilities for trafSo thereon so long as the same forms part of 
LoBD their general undertaking, or is used for any purpose in oonneo- 
?^1S!S^ tion therewith. 

ASD UTHXB8 

^' 4. The said cut was not originally made for the conveyance 

JuNonoR of traffic, hut as a feeder for supplying water to the reservoirs 
^^ and main line of the canal. By the Act 34 Geo. 3, o. 24, s. 1, 
the defendants were authorised and empowered to make navig- 
able the said cut in the said Act referred to as " the cut or 
feeder now making, or intended to be made, from the town of 
Wendover, in the county of Buckingham, to the summit level 
of the said Grand Junction Canal at Bulboume, in the said 
parish of Tring." 

5. For many years past the > traffic on the said cut has been 
exceedingly small, and it has been maintained and kept open 
for traffic at a heavy loss. 

6. The drawing o£E of the water by the defendants was 
necessary owing to the long-continued drought in order to 
replenish their reservoirs, which were at the time seriously 
depleted, and to keep the main line of the canal open for 
traffic. 

7. The withdrawal of the water from the said cut necessarily 
caused damage to the puddling thereof and other works, and 
the defendants would have to expend a veiy large sum of money 
before the said cut could be agcdn opened for traffic. 

8. The defendants submit that the Court has no jurisdiction 
to make the order applied for, and that the facilities for traffic 
which are claimed are not reasonable facilities. 

Section 1 of the Act 33 Geo. 3, c. Ixxx., made it lawful for the 
canal company {infer alia) "to make a collateral cut for the 
navigation of boats, barges, and other vessels, to branch from 
and out of the eaid intended canal in the said parish of 
Daventry, to the north-east end of the town of Daventry afore- 
said" [and other collateral cuts "for the like purpose" to 
Northampton, Old Stratford, and Watford], and to supply the 
said intended canal and collateral cuts whilst making and at all 
times for ever after the same shall be made, with water from all 
such brooks, springs, streams, rivulets, rivers, waters, and water- 
courses, which are or shall flow or be found in digging or making 
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the said canal and collateral cuts respectively, or within the 1904. 

distance of five miles from either or each of the two head levels Lobd 

of the said intended navigation at or near Braunston and Mars- ^^jtb Otkebs 

worth aforesaid respectively, and within the distance of three qbato 

miles from any other part of the said canal, and the several Jtootion 

Canal Co* 

collateral cuts aforesaid, or any of them, or from any reservoir 
or reservoirs which shall belong thereto." 

Section 1 of the Act 34 Geo. 3, c. xxiv. made it lawful for 
the canal company {inter alia) " to make navigable the cut or 
feeder now making, or intended to be made, from the town of 
Wendover, in the county of Buckingham, to the summit level 
of the said Grand Junction Canal at Bulboume, in the said 
parish of Tring; and also to make, create, execute, do, and 
perform, all such works, matters, and things as shall be requisite 
and convenient for making, completing, and maintaining the 
said several cuts and the navigation thereof, and for supplying 
the same with water, according to the true intent and meaning 
of this Act ; and the said recited Act, and the several powers, 
authorities, provisions, rates of tonnage and wharfage, and 
other matters and things, therein contained, so far as the nature 
and circumstances of the case will admit." 

Crippa, K.C. {M. Whitehead and S. B. Vaisey with him), for 
the applicants : 

The canal company may abandon the branch altogether, but 
they cannot partially close it as they claim to do. They must 
either fulfil their obligations or abandon the branch, as was 
decided by this Court in the unreported case of Huntingdon 
County Council v. Simpson, The case of Darlaston Local 
Board v. London and North- Western By. Co. (^) is distinguish- 
able. The applicants are entitled to have the dosed part opened 
for navigation, and the canal company are bound to do so as a 
due and reasonable facility within the meaning of sect. 2 of the 
Traffic Act, 1854. 

[Wright, J. : Tour argument is that if they keep it as a 
feeder, they must keep it navigable. That does not seem to 

(») Ante, Vol. VIII. 210; (1894) 2 Q. B. 694 ; 71 L. T. R. 461. 
B. 10 
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1904. follow neoessarily. The two uses were originally separate; 

LoBD they had power to make the cut as a feeder first, and then there 

ahdOthbbs '^^ superadded the power — ^not the obligation — to make it 

G^HD navigable. While it was open it was subject to the obligations 

JuNonoM of the TraflSc Acts : and if it were now open the company 

Canal Co. ... i a -i 

would be boimd to give due facilities for traffic under those Acts. J 

Asquithj K,C. {Harold Buasell with him), for the canal 
company : 

The special acts of the canal company do not put any 
obligations on the company to keep the branch open for naviga- 
tion, and this Court cannot, imder the guise of giving facilities, 
impose any such obligation; this is not a facility, and this 
Court has no jurisdiction under the Traffic Acts to make such 
an order as is asked for. It is said that if the branch is kept 
open in part for purposes of navigation, it must be kept open 
altogether. That argument is answered by the case of Dar^ 
laston Local Board v. London and North- Western Ry. Co. where 
the Court of Appeal, reversing this Court, held that this 
Court had gone beyond its powers in ordering the railway 
company to re-open a station. LookiDg at the matter as a 
question of fact, and having regard especially to the large 
expenditure necessary to reinstate the branch, to the dwindling 
traffic, the competition of the railway, and the large expenditure 
necessary for maintenance, no prudent men of business would 
re-open the branch, and therefore what is claimed is not a 
reasonable facility. 

Wright, J. : I think that on grounds both of law and of 
fact we are precluded from allowing this application. 

The defendants' principal Act contains no express provision 
imposing on them a duty to maintain or work the whole or any 
part of their navigation, nor is there anything in the character 
of the undertaking or in the obligations of the defendants to 
the landowners which, according to the doctrines laid down in 
the authorities collected in the Darlaston Case (^), can reasonably 
be understood as implying such a duty. 

(») AnU, Vol. VIII. 216. 
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In the second Act, under which the branch now in question 1904. 
was constructed, there are, no doubt, some ambiguous expres- Lobd 
sions, but it would not be reasonable, without clear necessity, to ^^^ othxbs 
construe that Act as creating any different kind of duty in Q^^m 
relation to small subsidiary branches, and full effect can be Junction 

given to such expressions by referring them to such matters as 

accommodation works and the acquisition of rights over land. ^^ ' ' 

This being so, the only ground on which an order could be 
made would be the obligation under the Traffic Act of 1854 to 
give reasonable facilities. But it appears to me that we cannot, 
under colour of ordinary reasonable facilities, order the defen- 
dants to work what they are not otherwise compellable to work, 
and are not in fact working. 

It is true that the defendants are working about two-sevenths 
of the branch, but I know of no doctrine which enables us to 
say that they must abandon the whole or none. 

Next as regards the question of fact. I am satisfied upon 
the evidence given for the defendants that the cost of restoring 
and maintaining the branch would be very far in excess of any 
advantage which could accrue either to the applicants and other 
landowners and traders, or to the defendants, and I think that 
the facility claimed is not reasonable. I am far from saying 
that there may not be many cases in which a railway or canal 
company could properly be ordered to give facilities, the cost of 
which may greatly exceed the benefit of them to them or to 
applicants, but this does not appear to me to be one of those 
cases. 

Sir Frederick Feel: The Gbund Junction Canal in its 

course from where it commences in Northamptonshire to where 

it communicates with the Thames near Brentford, passes 

through the parish of Tring, and at a place in that parish 

it has a junction with a branch seven miles long from 

"Wendover. This branch, as appears by the Grand Junction 

Canal Act, 33 Geo. 3, c. 80, under which it was begun, was at 

first intended to act only as a feeder in supplying the main 

canal with water, but power to finish it as a navigable cut was 

given by the Act 34 Geo. 3, o. xxiv., which also extended and 

10(2) 
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made applicable to it the proTisions of the Act 33 Geo. 3 
authorising the canal company to levy tonnage and wharfage 
rates, and owners and proprietors of adjacent lands to use the 
waterway for the carriage of their goods. But the Act 
34 Geo. 3 did not bind the company to the exercise of the 
powers it gave nor did it impose on them the duty of at all 
times keeping the cut in good repair and supplying the same 
with water. The cut or branch was completed and opened for 
traffic before the year 1800, and it was regularly used from that 
time by the owners of land and others down to 1898, when, in 
consequence of a long-continued drought, the water in it, except 
as to the part between the main canal and Tringford, one mile 
and a half in length, was drawn off by the defendants, and used 
to replenish their main canal reservoirs. No difficulty from 
want of water now exists, but the company still keep the greater 
part of the branch closed and unfit for navigation. The 
appUcants are owners of land lying near or adjoining to the 
branch, and their complaint is that contrary to the provisions of 
section 2 of the Traffic Act, 1854, and of section 1 of the 
special Act, 34 Geo. 3, c. xxiv., they are prevented from using 
the branch for the transmission of goods upon it. As to the effect 
of the special Act upon the obligations of the company, I do 
not think it makes them any larger than what they are under 
the Traffic Act, which requires every canal company to afford 
all reasonable facilities for the receiving, forwarding and 
delivering of traffic upon and from their canal, or in effect in 
this case that thcs company shall, so far as it can be reasonably 
done, keep water in this out of a sufficient depth to render it 
fit for navigation. 

It is part of the defendants* answer that the Act 34 Geo. 3, 
c. xxiv., is permissive, and leaves them at liberty, if they think 
proper, to abstain from keeping the branch as a navigable cut, 
and that as they do not now maintain it for puY^oses of naviga- 
tion, but only as a feeder under the Act 33 Geo. 3, o. 80, we 
have no jurisdiction to interfere for its reinstatement. It is 
admitted on behalf of the applicants that the company might 
close the branch altogether, but it is contended that they must 
keep it open for navigation, so long as they retain it as a source 



lirF.Peel. 



RAILWAY AND CANAL TRAFFIC CASES, 149 

for the supply of water to their reservoirs. But the power to 1904. 
make the line a feeder was not taken away by the power to Lobd 
make it a navigable out. They are separate powers given by ^j, o^Ss 
separate Acts ; and how each may be dealt with does not depend ^ ^' 
on what is done with the other. If, apart from their user of Juhomon 
the branch as a feeding line, the defendants could justify 
keeping it in its present unnavigable state, their utilizing it in 
the mode sanctioned by the Act 33 Geo. 3, is, it seems to me, 
immaterial. 

No question is raised in this case with reference to a consider- 
able section of the branch being still kept open, as to the effect 
this may have on the right to equal treatment of the different 
owners of adjacent lands as regeurds their privilege of conveying 
traffic by the route, but an integral portion of the branch being 
maintained for traffic and tolls levied on it under the Act 
34 Geo. 3, the entire branch comes, I think, as being one concern, 
within the Traffic Act, 1854. It follows the defendants have 
to show that they had reasonable grounds for not reinstating 
the branch between Wendover and Tringford, and what they 
say on the question of reasonableness is that it would cost a 
great deal to re-open that part, and that there would be no 
earnings or amount of traffic sufficient to compensate them for 
the outlay. The earnings, which at one period yielded a good 
profit, had been on the decline for some time before 1898. In 
1883 the number of tons carried was 12,800, but the tonnage 
fell to 4,800 tons in 1893, 2,600 in 1894, and to less than 2,000 
in 1896-7 ; and the decrease in the receipts from tolls was from 
1,100/. in 1883 to 423/. in 1893, and to about 200/. between 
1893 and 1898. One reason of the traffic falling off was that 
in 1894 the Metropolitan railway was opened to Wendover, and 
from that time the Wendover traffic in coals and other articles 
was transferred from the canal to the railway. On the other 
hand, it is estimated that the sum that would have to be 
expended on the part of the canal at present closed, before it 
could be again used as a navigable cut, would not be less than 
22,000/. The ground on which the canal is constructed is chalk, 
and the necessity of preventing the loss of water by leaking 
from the porousness of the chalk accounts for a large part of 
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1904. the 22,000/. Muoh also would have to be laid out in repairiog 

Load the damage caused to the sides of the branoh from the with- 

AXD Otbmbm drawal of water in 1898, and keeping the branch empty once. 

Qrlhd Expense due to the action of the company in drawing off the 

JuHonmr water for their own benefit or in their own interests need not be 
Caxal Co. 

considered, but there would still be a large special expense, and 

' ' setting this and the ordinary maintenance expenses against the 
expected amount of tolls, it is unlikely that the branoh would, 
if again made fit, be productive of any profit, and under these 
circumstances I do not think an order, as applied for, ought to 
be made upon the defendants. 

Lord Cobham : I concur in the conclusion airiyed at by my 
colleagues. It appears to me that apart from any question 
of unequal treatment, which has not been raised in this case, 
this Court has no jurisdiction. 

[Solicitors for the applicants : ErncBt Bevir for A. W. Vakey^ 
Tring. 

Solicitors for the Gh:and Junction Canal Company: QrahameSj 
Currey 8[ SpensJ] 



RAILWAY AND CANAL TRAFFIC CASES. 



lol 



BovBiL, Limited, and Virol, Limited 
Great Western Eailway Company (}). 

Clauificaticn of Goods — Addition thereto by Board of Trade — Article not 
dearly within Description — Great Western Railway Company {Rates and 
Charges) Order Confirmation Act, 1891, s. 20 — Railway and Canal 
Traffic Ad, 1888 (51 & 52 Vid. c. 25), s. 24, suh-s. 11. 

Bj seotion 20 of the Great Western Bailway Company (Rates and Charges) November 16, 
Older Confirmation Act, 1891, it is enacted that : — '' In respect of any merohan- 1 804. 

disc or article of any description which is not specified in the classification, the 
company may, unless or until such merchandise or article is duly added to this 
classification and schedule pursuant to sub-section 11 of section 24 of the 
Bailway and Canal Tra£Bc Act, 1888, make the charges which are by this 
schedule authorised in respect of merchandise and things in Class 3." 

By an order made in pursuance of their powers under section 24, sub- 
section 11, of the Railway and Canal Traffic Act, 1888, the Board of Trade 
added to Class 5 of the classification the following : — *' Extracts and essences 
for human food." 

The railway company under this order claimed to charge for the carriage of 
''Virol" under Class 5 as being an extract or essence for human food. The 
ingredients of '* Virol " are as follows : — 

Halt extract • 

Liemon syrup • . • • • 

Animal fat 

Eggs 

Glycerine • 

Salt and flavourings .... 

Previous to the above order of the Board of Trade the railway company 
carried ''Virol " under Class 3 as an article not specified in the classification. 

Meld, that "Virol" was a mixture of different component parts rather than 
an extract or essence, and that, as it did not come clearly within the expression 
" Extracts and essences for human food," the railway company must continue 
to carry it under Class 3 as being unolasaifled. 

This was an applioation under section 10 of the Bailway and 
Canal Traffic Act, 1888. 

(^) Before Biobaic, J., and Conmiissionors Sir Fbsdxbiok Fsbl and Viscount 
CoBHAX, sitting at the Royal Courts of Justice, London. 



162 



RAILWAY AND CANAL TRAFFIC CASES. 



1904. 



V. 

Gbxat 



Bt. Co. 
Bighun, 1. 



The applicants oomplained that since an order of the Board 
BoTBZL, Ltd. of Trade, in 1902, assigning to class 5 of the classification of 
Ltd. ' merchandise traffic ^^ extracts and essences for human food/' 
they had been charged by the respondent railway company at a 
higher rate for the carriage of their food known as ** Yirol," 
which was formerly charged under class 3 of the said classi- 
fication. 

They contended that it was in no sense an '' extract or essence 
for human food." They furnished particulars of its ingredients 
as follows : — 

Malt extract 

Lemon syrup 

Animal fat 

Eggs 

GUycerine 

Salt and fiavourings 



Footey K.C. {Neish with him), for the applicants : 

The first two ingredients are classified already under classes 4 

and 3 respectively. 
The other ingredients are in no sense extracts; and the 

whole is a compound food. 

CrippSf K.C. {Ernest Moon, K.C., and Harold Btmell with 
him), for the Gfreat Western railway company : 

This preparation is not a natural product, it is a concentrated 
product prepared for human food, which is costly in relation to 
its bulky and it is an '' extract " or ^' essence " in a business 
sense. 



BioHAM, J. : It is said in this case that the question which 
we have to determine is a question of law. I regard it as a 
question of fact. The conclusion that we have unanimously 
arrived at is, that this article is not properly describable as an 
" extract " or an ^^ essence," and that it is in fact better described 
as a mixture of different component parts. As it does not, 
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therefore, clearly come within the expression used in the new 1904. 
order, we think that the railway company mnst carry it as Botbil, Lid. 
heretofore, under the provisions of class 3, as being an unolassed ^i^^ 
article. „ *'• 

Gbbat 
WssTBur 

Sir Frederick Peel and Lord Cobham concurred. -1— ' 

Bigham, J. 

[Solicitors for the applicants : Neish, Howell ^ Haldane. 

Solicitor for the Great Western railway company: B, JR. 
Nehon."] 
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Pigkfobd's, Limited 

V. 

London and North-Western Railway Company (}). 

Bate Book — Quantum for Conveyance and Quantum for ** otJier Expenses'* — 
Order of Court to Distinguish — Begulation of Railways Act, 1873 
(36 d! 37 Vid. c. 48), s. 14. 

January 24, The Begulation of Bailways Act, 1873, section 14, after making it obligatory 
^^^^h.^f* 2^» npon railway companies to keep rate books showing every rate charged, and for 
what distance, enacts: — '*The Commissioners may from time to time, on the 
application of any person interested, make orders with respect to any particular 
description of traffic, requiring a railway company or canal company to distin- 
g^uish in such book how much of each rate is for the conveyance of the traffic on 
the railway or canal, including therein tolls for the use of the railway or canal, 
for the use of carriages or vessels or for locomotive power, and how much is for 
other expenses, specifying the nature and detail of such other expenses." 

Seld, by the Court of Appeal, that a railway company does not comply with 
an order of the Bailway Commissioners under this section unless they state the 
amount charged in the rate for each of the services other than conveyance. 

The Bailway Commissioners have a discretion under this section as to what 
they will order, and if they think fit, will refuse to order the insertion of the 
required information in the rate book, provided it be given to the trader. 

The practice of the Bailway Commissioners is not to over-rule their previous 
decisions. 

This was an application by Piokford's, Limited, for an order 
that the London and North- Western railway company should 
pay a penalty for not having sufficiently complied with an 
order of the Court made on the 13tb of December, 1904, under 
section 14 of the Begulation of Bailways Act, 1873. 

The following were the terms of the order in question : — 
^' That the defendants do, in accordance with section 14 of 
the Begulation of Bailways Act, 1873, distingxiish in the rate 

(^) Before Biqhax, J., and Commissicners Sir FaEnsBicz Peel and 'Viscount 
CoBHAX, sitting at the Boyal Courts of Justice, London. 
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books kept at their Broad Street Station, LondoiXy and their 1905. 

goods station at Bradford, Yorkshire, how muoh of eaoh rate Peodobd's, 
mentioned in the schedule to the application is for conveyance «. * 

on their railway, and how much is for other expenses, specifying ^^'^^^t^ 



the nature and detail of such other expenses, and that they 

shall do so within fourteen days from the date hereof. Liberty 

to apply.** 
The railway company had complied with this order in the 

following manner (with reference to each rate mentioned in the 

schedule) : — 

Deacriptum of traffic . . Soap. 

From Bradford 

To Dewsbury. 

Rate^ including Collection and Delivery. 

8, d. 

Per ton 7 10 

For conveyance . . . . 2 10 
For other expenses . . . .50 

Nature and Detail of such other Expenses. 

Providing of station at each end. 
Loading and unloading. 
Covering and uncovering. 
Collection and delivery. 

It was agreed to treat the present application as made under 
the liberty to apply given by the order. 

Balfour Broume^ K.C. {Foote, K.C.y and E. Whitehefut with 
him), for the applicants : 

The charge for other expenses is not distinguished. The 
order was on an application to prevent an undue preference, the 
whole object of which was to discover how much the defendants 
were charging for collection and delivery. It was held in 
Colman v. Oreat Eastern By. Co. Q) that the railway company 

(») Ante, VoL IV. lOS. 



156 BAILWAY AMD CANAL TRAFFIC CASES. 

1905. was bound to specify the charge for each terminal service ; and 

Fioktobd's, in the case of the Didcoty Netcbury and Southampton Ry. Co, v. 

^' Great Western Ry, Co. Q) that all decisions of the Court since 

lxwix>ir iBD itg commencement were binding on it. 

WXSTEBN 

Et. CJo. 
Biffhim J ^' ^' ^*iPP^f ^'^' {Ernest Moon^K.C.j and Noble with him), 

for the railway company : 

The word used in the section is " expenses," which is synony- 
mous with " services " and not with " charges." The " nature " 
of the " other expenses " is " terminal " ; the " details " of such 
terminal expenses have been duly given ; the amount thereof 
is not asked for. Terminal services were not defined until the 
Bailway and Canal Traffic Act, 1888, hence details of them 
were essential to the trader. 

BiGHAM, J. : I confess myself that if I had to decide this 
case without reference to authority, I should find no difficulty at 
all in doing it. The question is whether there has been by the 
railway company a compliance with the order which was made 
by this Court on the 13th December last. That order required 
the railway company, in the terms of section 14 of the Act of 
1873, with respect to particular descriptions of tariff, to dis- 
tinguish in a certain book how much of each rate was for con- 
veyance of goods and how much was for other expenses, speci- 
fying the nature and detail of such other expenses. The order 
followed the words of the section. Now there is a document 
which has been put before us which has been delivered by the 
railway company as a compliance with that order. In my 
opinion it is a compliance with the order. It specifies how 
much of the charges made is for conveyance of goods; it 
specifies how much of the charges made is for the ^^ other 
expenses," and it specifies in another column the nature of those 
other expenses. Looking at the section, it appears to me that 
this document entirely covers the requirements the railway 
company were called upon to perform by our order. What 

(») Ante, Vol. IX. 229. 
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does the section say P They must insert in a book how much 1905. 
of the rate is for the conveyance. That they have undoubtedly piokfobd's" 
done, and there is no suggestion that they have not. Then the ^^^™- 
section goes on to say that they must insert in the book how London and 
much is for the other expenses. That they have undoubtedly Wkstsbn 
done, nor is there any question raised that they have not. But 
then the section goes on to say that they must specify the Bi gham, j. 
nature and detail of such other expenses. It is said that they 
have failed to do that, and the question really is this : whether 
this section contemplated the railway company not only speci- 
fying the nature and detail of such other expenses, but also 
putting opposite each head or detail of the expenses the 
particular sum charged in respect of that particular expense. 
I see nothing in the section which requires them to do anything 
of the kind, and I think to interpret the section differently 
from the way in which I think it ought to be interpreted would 
be to put upon the railway companies an almost impossible task 
— ^impossible, that is to say, to be discharged with any reference 
to truth ; it must be merely a vague guess. I do not believe 
that they were required under this section to do anything of 
the kind. I do not think it is necessary for me to refer to the 
other sections of the Act and the other sections of the other 
Acts which have been mentioned during the argument ; I have 
to deal with this section. 

Now, having said so much as to my own interpretation of 
this section, I want to add this : some twenty years ago the 
very question which we have heard argued to-day came before 
this Court Q), This Court, in those days, was differently con- 
stituted from the way in which it has been constituted since ; 
but I find that the present Master of the Bolls, when he pre- 
sided in this Court, laid it down (*) that the decisions of this 
Court from its commencement, without reference to the change 
that took place at one time in its constitution, ought to be 
regarded as binding, and I do not think I ought to depart from 
an interpretation which has been placed upon this statute so 

(1) Caiman v. Oreat Eattem By, Co,, ante, Vol. IV. 108. 
(') JHdeot, Newbury and Sfmthampt<m Ey, Co, v. Oreat Western Ry, Co., ante, 
VoL IX. 229. 



Bt. Ck). 
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1905. long agOy and T?hioh, so far as I know, has never been questioned 

PicKFOBD'sT ^^ ^- It is extremely desirable that there should be an ascer- 

^^* tained and clear interpretation of these statutes from time to 

IxMjDOF^ time, and that that interpretation should be adopted and 

followed for the future. Therefore, although X think that if 

this were an entirely new matter I should have taken a different 

_^ view, I feel constrained to follow the former decision of this 

Court, which is directly in point, and to declare that the railway 

company have failed to comply with this order. 

The railway company appealed. 

C. A, CrippSj K.C. {Moon, K.C, and Nohle with him), for 
the appellants : 

In 1873 the railway company were allowed to charge a lump 
sum for all the terminal services, the reasonableness of which 
the Bailway Commissioners had to determine. Section 14 
enabled this lump sum to be separated from the conveyance 
charges. Even in the case of a specific charge under section 17 
of the Begulation of Bailways Act, 1868, or under section 33 of 
the Bailway and Canal Traffic Act, 1888 (which extends the 
right to the case of traffic intended to be sent), the nature and 
details of the charges were not to be given. If the information 
sought by the applicants could be obtained under section 14 of 
the Eegulation of Bailways Act, 1873, it would not have been 
necessary to enact the provisions contained in section 33 of the 
Bailway and Canal Traffic Act, 1888. 

Foote^ K.C.J and R. Whitehead {Balfour Brotone, K.C.j with 
them) for the respondents : 

The railway company is bound to elect how they will divide 
up their charges, otherwise it is impossible to ever fix them with 
undue preference. In the case of Tomlinson v. London and 
North' Western Ry. Co, (*) the defendants set out these very par- 
ticulars ; and they also analysed the rate charged in the case of 
Liverpool Corn Trader^ Association v. London and North' Western 

0) Ante, Vol. VU. 22. 
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Ry. Co. (^). The case of Birchgrove Steel Company v. Midland i905. 
By. Co. (*) is directiy in the applicants' favour. Piokpohd*b, 

Ltd. 
r. 

Collins, M. E. : This is an appeal from the decision of N^ra^ 

Bigham, J., upon an appUoation by traders against a railway W«™« 

company under section 14 of the Act of 1873, for an order 

requiring the company to disintegrate their rates, and to state -J— ' 
not only the nature of the particular rates, but the particular 
sums charged in respect of them. 

The section is in these terms : " Every railway company and 
canal company shall keep at each of their stations and wharves 
a book or books showing every rate for the time being charged 
for the carriage of traffic, other than passengers and their lug- 
gage, from that station or wharf to any place to which they 
book, including any rates charged under any special contract, 
and stating the distance from that station or wharf of every 
station, wharf, siding, or place to which any such rate is 
charged." That is all the obligation which is in general 
imposed upon the company in respect of the matters to be set 
forth in their rate books, and it is not until something else 
happens which is dealt with in the subsequent part of the section 
that any larger obligation is imposed upon them in respect of 
what they do or do not put in their rate books. The section, 
then, after providing that *^ every such book shall, during all 
reasonable hours, be open to the inspection of any person with* 
out the payment of any fee," proceeds as follows : " The 
Commissioners may from time to time on the application of any 
person interested make orders with respect to any particular 
description of traffic requiring a railway company or canal com- 
pany to distinguish in such book how much of each rate " — 
that is a rate which is already in the rate book under the pro- 
visions of the earlier part of the section — " is for the conveyance 
of the traffic on the railway or canal, including therein tolls for 
the use of the railway or canal, for the use of carriages or 
vessels, or for locomotive power, and how much is for other 

(») Ante, Vol. VII. 126. 
(«) Ante, Vol, V. 229. 



160 BAILWAY AND CANAL TRAFFIC CASES, 

1905. expenses, specifying the nature and detail of such other 
Fioxtobo'b, expenses." 

^, ' In this particular case the applicants are rival traders, namely, 

^NoETH^^ Messrs. Pickford & Co., and the question that they are really 

WEOTJiMr interested in is the question of cartage — ^what the charges are 

J — " that are made by the railway company for cartage. Being 

■ ' ' ■ carriers, who do their own cartage to and from the railway 

stations, they say that if they are being charged the same rate 

as traders who are not doing their own cartage, the railway 

company are giving an undue preference. Therefore, being 

interested in that matter, they have filed an application, alleging 

that such an undue preference is being given, and they claim 

the remedies incidental to such a case ; and they say that imder 

this section they ought to be informed as to the precise amount 

charged by the railway company in their rates in respect of 

cartage. 

The Commissioners made an order under this section against 
the railway company, and certain particulars were delivered by 
them under that order, with which the applicants are not 
satisfied. The point taken before the Commissioners was that 
on the true construction of this section the railway company are 
not under any obligation to disintegrate their rates to a higher 
degree than they have done in these particulars. 

Now I will take as an example of the particulars given the 
first rate mentioned in them. The description of the traffic is 
soap from Bradford to Dewsbury. The rate, including collection 
and delivery, is 7fi. lOt/., for conveyance 2«. lOd., and for other 
expenses 5«. The nature and detail of such other expenses is 
given as the provision of station at each end, loading and un- 
loading, covering and uncovering, and collection and delivery. 
In other words, they state all the well-known incidents which 
constitute station and service terminal charges, and charges for 
collection and delivery, but they do not give the particular sums 
charged in respect of each of such matters, and they contend 
that on the true construction of the section they are not bound 
to do more. 

Whether that contention is correct of course depends on the 
true construction of the section itself, but I think we are not 
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oonoemed exdusively with that section. I think the subsequent 1905. 
section throws some light upon what the Legislature intended pjckpobd'b 
in the matter. The subsequent section, section 15, is this: ^^^• 
" The Commissioners shall have power to hear and determine London and 
any question or dispute which may arise with respect to the Wbstebn 
terminal charges of any railway company, where such charges 
have not been fixed by any Act of Parliament, and to decide CollinM'' *• 
what is a reasonable sum to be paid to any company for load* 
ing and unloading, covering, collection, delivery, and other 
services of a like nature; any decision of the Commissioners 
under this section shall be binding on all Courts and in all legal 
proceedings whatsoever." That power given to the Commis- 
sioners certainly would seem to involve this — that it should bo 
possible for them to ascertain what charges in fact are made as 
a factor in determining what is a reasonable charge for the 
matters therein named, which include covering, collection, and 
delivery. 

Coming to the words of section 14 itself, I must say that at 
first sight it struck me that having regard to the words used 
the Legislature must have had in view the costs and charges of 
the various services other than conveyance included in the rate. 
These are the words — they are "to distinguish in such book how 
much of each rate is for the conveyance of the traffic on the 
railway .... and how much is for other expenses, specifying 
the nature and detail of such other expenses." I should have 
thought the nature and detail of an expense would have involved 
primd facie the amount of the expense, and inasmuch as 
" expenses " is used there as the equivalent word for "services," 
I should have thought it meant how much was charged in 
respect of this particular service in respect of each particular 
matter. " Expenses " is the word used, and the word which is 
suggested by Mr. Cripps as better expressing what is meant is 
" services." It seems to me quite possible that inasmuch as the 
services were rendered at an expense, the word " expenses " was 
treated as an equivalent word for " services," because what the 
Legislature had in its mind was the appraised sum of money 
which would represent that part of the rate applicable to that 
particular service. This point has been the subject-matter of 

B. 11 



162 RAILWAY AND CANAL TRAFFIC CASES. 

1905. deoision. As fax back as 1882, the case of Coiman v. Great Eastern 
Pickfoed'bT ^y- ^^* (^) ^^^ ^P for decision before the Bail way Commissioners, 

^' over which at that time Sir Frederick Peel presided. It was 
LoiTsoN AND held in that case that the words " specif yinff the nature and detail 

NOBTH- , ^ . 

Wksteen of such other expenses " required a railway company to state 

J ' what terminal services they undertake to perform with regard to 

CoUi ai, K , B. jj^^ particular traffic, and how much they charge for each of 
such terminal services, and that a railway company does not 
sufficiently comply with the section by giving a list of the 
various terminal services which they perform and stating what 
their total charge is for the whole of these services ; which is 
precisely what the company have done in this case. Sir Frederick 
Pee], in giving judgment, said: **We think that the railway 
company have not complied with our order. The Act of Par- 
liament assumes that a rate consists of two parts — ^first, a part 
for the conveyance of the traffic, and, secondly, a part for other 
expenses ; and as regards the second part, it requires the nature 
and detail of such other expenses to be specified. The railway 
company have thought it sufficient in this case to give a list of 
the various terminal services which they perform, and to state 
merely what their total charge is for the whole of those various 
services, but not to say how much of that total charge is for 
each of those services. We think that is not sufficient." That 
decision was followed in another case in the same Court, where 
Sir Frederick Peel was again presiding. That is the case of 
the Birch grove Steel Co. v. Midland Ry. Co.j which contained 
some valuable observations on the matter (2). The head-note is 
this : ** The details to be given under section 14 of the Begu- 
lation of Railways Act, 1873, must be such as to enable the 
person paying the rates and the Commissioners, should applica- 
tion under section 15 be made to them, to say whether an 
expense charged for in the rate is an expense for which the 
railway company can properly charge, and whether the amount 
charged for that expense is reasonable or not." Sir Frederick 
Peel, in giving judgment, says this: "Under the 14th section 

(») Ante, Vol. IV. 108. 
(2) Ante, Vol. V. 229. 
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of this Act of 1873 a trader is entitled to know from a railway i905. 

company, and, if necessary, to have the information put down Rckfobd's, 
in the rate book, how much of a rate is for the movement along ^^' 

the line, and how much is for other expenses ; and he is also Lokdon and 

NOBTH- 

entitled to know^ as regards these other expenses, the nature and Westkbn 
details of them. As to what the nature of an expense is, that ' 

speaks for itself. If there is an expense, for which a charge is ^^^ ""'f ^ - *• 
made in the rate, which is of a distinct character, it ought to be 
particularised ; and as to the details of the expenses, of course 
details may include a great many things. But there is one 
detail that a trader is especially concerned in knowing, and we 
must remember that this 14th section was passed in the interests 
of the trader. He is concerned in knowing in what way an 
expense affects the amount of the rate, in other words, he is 
entitled to know what portion of a rate is attributable to the 
expense which the company allege is charged for in the rate." 
The view so taken by Sir Frederick Peel was concurred in by 
not only the lay Commissioner, Mr. Commissioner Price, but 
also by the legal Commissioner, Mr. Commissioner Miller. That 
decision seems to me to be good sense, and also to be in con- 
sonance with the intention of the Legislature and with the words 
used by the Legislature. 

I have referred to section 15 of the Regulation of Railways 
Act, 1873, as throwing light on section 14 ; but I will refer now 
to the provisions of an earlier Act and also of a later one, which 
indicate what has been the current of legislative intention on 
this subject. Section 17 of the Regulation of Railways Act, 

■ 

1868, appears to have been a step in the direction of giving to 
the trader the relief which was more completely given by the 
further step taken in the Act of 1873. It seems to me obvious 
on examining the legislation that the tendency has been 
gradually to enlarge the rights of the trader in these matters 
as against the railway company. Section 17 provides that, 
" where any charge shall have been made by a company in 
respect of the conveyance of goods over their railway, on appli- 
cation in writing within one week after payment of the said 
charge made to the secretary of the company by the person by 
whom or on whose account the same has been paid, the company 

11 (2) 
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1905; slieM withia fourteen days render an account to the person so 
Pickfobd's *^Pplyuig for the same, distinguishing^ how much of the said 
Ltd. charge is for the conveyance of the said goods on the railway, 
London and including therein tolls for the use of the railway, for the use of 
Westemt carriages, and for locomotiTO power, and how much of such 
Ry^o. charge is for loading and unloading, covering, collection, 
Collins, M. B. delivery, and for other expenses " — and here came the clause 
which rendered the subsequent legislation necessary — *'but 
without particularising the several items of which the last- 
mentioned portion of the charge may consist." So that left out 
the power of particularising, and therefore of getting the special 
sums charged for the special items. It seems to me that when 
one contrasts the wording of that special clause excluding the 
obligation to particularise with the words used in the section 
under discussion, there is an inference — I will not say it is as 
strong as I should like it to be, but still I think there is a 
reasonable inference that in view of the limitations of the earliei: 
section the Legislature intended to enlarge the benefits to be 
given to the trader imder this provision itself. To show what 
has been the current of legislation on the subject, I would refer 
to the subsequent legislation on the subject contained in the 
33rd section of the Railway and Canal Traffic Act, 1888, which 
gives still further facilities to traders in respect of rates charged 
by railway companies. It was evidently thought that it would 
be desirable to give the trader a more summary facility ; and 
therefore, imder the 33rd section of the Act of 1888, we have a 
provision, which at one time I thought founded an argument in 
favour of Mr. Cripps, because under it the particular trader 
could get the information which it is sought to obtain under the 
Act of 1873 now. It did appear to found an argument : " Here- 
you have a later statute giving this particular power, and there- 
fore it is fair to think that the Legislature thought that the 
earlier one had not given it." But on further consideration I 
do not think that argument is sound, for it appears to me, on 
examining the terms of the section, that it merely affords, 
further facilities by enabling the trader to obtain information as 
to the matters contemplated by section 14 of the Act of 1873, 
by writing a letter to the railway company, and making the^ 
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railway company liable to a penalty if they do not give the 1905. 
informatioD, thus relieving the trader from making an application piciroBD's7 
to the Commissioners. The words of sub-section 3 of section 33 ^^"^• 
of the Act of 1888 are these : " The company shall within one London and 
week after application in writing made to the secretary of Westebn 
any railway company by any person interested in the carriage IlJ^' 
of any merchandise which has been, or is intended to be, carried CoIUm^. K. 
over the railway of such company, render an account to the 
person so applying in which the charge made or claimed by the 
company for the carriage of such merchandise shall be divided, 
and the charge for conveyance over the railway shall be dis- 
tinguished from the terminal charges (if any), and from the 
dock charges (if any), and if any terminal charge or dock charge 
is included in such account, the nature and detail of the terminal 
expenses or dock charges in respect of which it is made shall be 
specified/' That clearly gives the information to the particular 
trader ; and then the sanction is, by sub-section 7 : " Any com- 
pany failing to comply with the provisions of this section shall, 
for each offence, and in the case of continuing the offence, for 
every day during which an offence continues, be liable, on 
summary conviction, to a penalty not exceeding 5/." There- 
fore we approach this question with a clear indication given by 
the general scheme of the legislation on the subject, that the 
view of the Legislature was that the trader should be in a posi- 
tion to obtain the information which the applicants in this case 
desire. 

Mr. Cripps, on behalf of the railway company, makes this 
point. He says that section 14 is a provision dealing with the 
rate books of railway companies, and concerns the matters 
which are to be set out in the rate books. He says it never can 
have been the intention of the Legislature that a railway com- 
pany should be bound to set out in its rate book, which embraces 
the rates to every station on its system, all the minute sub- 
divisions of sums payable in respect of all the services done, and 
that it would be a very great hardship for the companies if they 
were forced to do that, because some particular trader happened 
to be interested in some particular traffic. I think the answer 
to that is to be found in the section itself. There is no doubt 
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1905. that the first part of the section is general. The first part of 

Pickford'8 the section does not impose upon the railway company a genei*al 

^^^' obligation in every instance to fill in all these details which 

Lo>n)ON AND involve so much calculating, and are even exceedingly difiicult to 

Westken state by analysis with any reference to actual fact or truth, because 

I; ' in point of fact, as a matter of common sense, theso rates axe 

Oolliiu, M. B. jjQ^ arrived at by a minute examination of the special factors 
which, combined together, justify the total rate. They are 
arrived at by a much simpler and more rapid process, which is 
generally called " rule of thumb." That is really the main and 
chief method b}- which these rates are arrived at — how much 
will the traffic bear ; how much can we hope that the trader will 
pay P Of course it is possible to go through an analysis and to 
subdivide this rate in some form or other, showing the amouut 
of the rate applicable to each particular service — how far it 
corresponds with the real amount is another matter ; but it can 
be stated in figures, and it has been done. Undoubtedly it 
would be a great burden to impose upon the railway company 
the obligation to perform that process in respect of every single 
rate in its book. Therefore the first portion of the section does 
not impose that obligation on the railway company. The latter 
portion of the section does not impose that burden upon them as 
a general rule. It merely deals with the cose of some particular 
person interested in a particular kind of traffic ; and provides 
means by which the railway company can be compelled to give 
him information as to those matters of detail. I do not see that 
that involves their amending their rate books and publishing for 
the world in general the particular alterations which are intro- 
duced only for the benefit of a particular person interested in 
this special traffic. But for him they must go through their 
rate book and for his purpose distinguish how much is ohai*ged 
for each service performed. If the information given is such as 
to satisfy him, I do not know that the Commissioners would 
feel themselves bound to call upon the railway company to put 
that information in a form available for the public generally. 
It is not necessary, however, to decide that point. The Com- 
missioners appear to have a judicial discretion in this matter, 
which it seems to me might very well be exennsed in limiting the 
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actoal amount and form of the iaformation to be given. It does i905. 
not seem to me, therefore, that the contention of the applicants Picxtobd'b, 
really involves those formidable consequences which have been ^ * 

pressed upon us in argument on behalf of the railv^ay company. I^on and 
I have given this somewhat elaborate judgment, though we Wmtbrw 

affirm the decision of the Court below, because the reasoning of J * 

Bigham, J., was in favour of the opposite conclusion to that at ^<>" "*» ^ ' *• 
which he felt constrained to arrive in deference to an opinion 
which I expressed when presiding over the Eailway Com- 
mission, to the effect that the Commission ought to follow 
decisions previously given by it. I cannot claim the merit of 
having initiated any new principle in that dictum, because it is 
merely, as it seems to me, an application of the common rule 
that a tribunal ought not to overrule its own decisions. We are, 
however, sitting here as a Court of Appeal, and we are asked to 
overrule the decision given by the Commissioners in Colman v. 
Great Eastern Ry, Co. It seems to me, as I have already said, 
that that decision was good sense, and was entirely in accord- 
ance with the actual wording of the section, and with the 
general intention apparent in the legislation on the subject. 
Though I am differing from the learned Judge's own private 
view of the matter, I am not differing from his judicial pro- 
nouncement on the subject. In my opinion, therefore, this 
appeal fails. 

Mathew, L. J. : I am of the same opinion, and I have very 
little to add. I have come to the conclusion that the judgment 
ought to be affirmed, though my brother Bigham has thrown 
the weight of his authority into the opposite scale. The reason- 
ing in those cases which he has thought ought to be overruled 
seems to me — with the greatest deference be it said — to be more 
satisfactory than the reasons which he has given. 

We are asked now to depart from the view acted on in the 
Railway Commission Court through a great number of years. 
It lias been shown by the various authorities that were cited to 
us that the view of the Court is that the trader dealing with a 
railway company is entitled to be informed of the amount that 
he is charged, and is entitled to have the information in such a 
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1905. Bhape as will show whether there is a possibility of an undue 

Pickford'sT" preference or not. The earlier Act — ^the Begulation of Bail- 

■^' ways Act of 1868 — permitted the railway company to lump 

London AND together in their rate a number of charges, which may be 

Westebn summarised as terminal charges, and charges for collection and 

J * delivery, without particularising the several items of which that 

llathaw, L. J. portion of tj^e rate might consist. It was no doubt found 
under that provision that a trader could not effectively establish 
his right to a rebate, or the fact of an undue preference being 
given to a competing trader. That Act was followed by that 
of the Begulation of Railways Act, 1873, s. 14, which we have 
to construe. It seems to me clear from the language of that 
section that it was intended that, on the application of a person 
interested, the Commissioners might order the company to 
afford to him the necessary information as to the particular 
items which, under the former Act, the railway company were 
allowed to lump together under the head of other expenses. 

By section 14 the company are to distinguish " how much 
of each rate is for the conveyance of traffic on the railway, and 
how much is for other expenses, specifying the nature and 
detail of such other expenses." There is a clear description of 
what the trader is entitled to know, and I do not see how it is 
possible for the railway company to comply with the section 
without stating the amount charged for each of the services 
other than conveyance. I agree " expenses " means the same 
thing as charges for services. But it was never intended 
that merely the cost to the company should be included in the 
detail of expenses. 

Now that valuable section, which was clearly intended for the 
protection of the trader, is sought to be nullified by the railway 
company on the ground that it would be extremely incon-* 
venient to them to obey the Act of Parliament. Our attention 
was called to the fact that the section provides that the informa- 
tion required shall be given in the rate book ; and it was urged 
that it would be a very difficult thing to fix the amount 
attributable to each service, and that great inconvenience might 
be caused to the railway company if they were compelled to 
alter their rate books by inserting the requisite details in them« 
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I am not impressed with the argument of inoouTenience. It 1905. 

will not be necessary for the railway company to calculate the proKFORD'sT* 
last farthing of expense or payment for their services. It can ^* 

only be done in a business-like way, and it seems to me that London ajxv 

240BTK* 

that may be done without the desperate incouTenienoes which Wbbtebn 

their learned counsel has dwelt upon. I; * 

The Commissioners have a discretion under this section as to ** ^^» ^ ' ^' 
what they will order, and if it is not necessary for the purposes 
of the trader who is making the application to them that these 
details should be in the rate book, they are perfectly at liberty 
to say there is no need for altering the rate book in that respect, 
but that the necessary information must be given to the trader. 
Sir Frederick Peel points out in the case of Birchgrove Steel Co. 
y. Midland Ry, Co. (^) that the Commissioners have a discretion 
in the matter, 

Cozens-Hardy, L. J. : I agree, and also have very little to 
add. The stress of the argument of Mr. Cripps, which at one 
time very much impressed me, was that the view taken by the 
Commissioners imposed an intolerable and even impossible 
burden upon a railway company, and he treated the application 
as one which assumed that, prior to the order of the Com- 
missioners, the railway company had been keeping their rate 
books in a wrong form. I do not so read section 14 of the 
Begulation of Railways Act, 1873. It appears to me that the 
section does not impose on the railway company a general 
obligation as between themselves and the public at large to put 
all these details into their rate book. The Attorney-General 
could not intervene and take proceedings against the company 
on the ground that they had failed in performing their duty 
towards the public by not inserting in their rate books all theje 
details with regard to the rates between all their difiPerent 
stations. That is not at all what the section says. The first 
part of the section is simply general, and the third sub-section 
is something much more than a mere power to a trader inter- 
ested to enforce the general obligations imposed by the first 
sub-section. The third sub-section gives the right to a par- 
ticular trader interested to apply to the Commissioners for 

(») Ante^ Vol. V. 229, 
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I90o. discovery of certain details which he, the individual trader, is 

Pioepoed'bT particularlj interested in, and of which he has otherwise no 

^^' means of obtaining discovery. But the Commissioners have a 

LoNDoir AKD discretion in the matter. It was held by the Commissioners at 

Wewtkrw an early date under this section that they were not bound to 

J ' order the details to be given in the rate book, but that the 

EaxdiT^' J trader was entitled to know them, and that, if it was necessary, 

the Commissioners would order them to be inserted in the rate 

book. It is not for us to say how in any particular case the 
Commissioners would exercise their judicial discretion; but I 
apprehend that they certainly may, and probably will, refuse to 
make any order for insertion in the rate book if the railway 
company agree to furnish the applicants with the information 
in some other manner, and the Commissioners will probably 
have regard to the fact that there is sub-section 3 of section 33 
of the Act of 1888. If the railway company say that they 
are perfectly willing to give this information, I imagine that 
the Commissioners, in the exercise of their discretion, would not 
think fit to encumber the rate book with the detailed informa- 
tion. On the other hand, I can conceive that there may be 
cafics in which not merely one individual trader, but a class of 
traders, may be so interested in the particidarising of the rates 
that the Commissioners may, in the exercise of their discretion, 
think it expedient and desirable that the particulaiisation should 
be inserted in the rate book. That, however, is not a matter for 
us, but for the Commissioners to deal with on any particular 
application which comes before them. 

On the meaning and effect of the last pai-t of the third sub- 
section I entirely agree with what has been said by the Master 
of the Rolls and Mathew, L. J., and I think that the inter- 
pretation given to it by Sir Frederick Peel in the cases of 
Caiman v. Orcat Eastern Ry. Co. and B'uchgrove Steel Co, v. 
Midland Ry. Co, is right, and ought not to be departed from by 
us. For these reasons I think the appeal ought to be dismissed. 

[Solicitors for the applicants : NeUh^ lloicell 8f Haldane. 

Solicitor for the London and North- Western railway company : 
C. de J. Andrewes.'] 
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Charrington, Sells, Dale and Company 

V, 

London and North-Western Railway Company {}). 

Trucks not belonging to the Railway Company — Detention by Railway Com- 
pany during Transit — Reasonable Period — Demurrage — London and 
North-Western Railioay {Rates and Charges) Order Confirmation Ad, 
1891 (54 & 55 Vict, c. ccrx*.), s, 6 of the Schedule, 

"By section 6 of the schedule to the London and North-Western Railway December 13, 
Company (Rates and Charges) Act, 1891, it is enacted that: — "Where mer« 1904. 

ohandise is conveyed in trucks not belonging to the company the trader shall be April i, 14, 
entitled to recover from the company a reasonable sum by way of demurrage l^Oo, 

for any detention of Lis trucks beyond a reasonable period.*' 

Ifeld, that this section applies to a daim for detention of the trucks during 
transit, and not ouly where the detention has occurred before or after transit. 

The applicants sent coal in owners* trucks from the collieries to their own 
sidings in London by the defendants' railway. The distance varied from 100 
to 150 miles. In one year, out of a total number of 467 trucks, 426 were 
delivered in three days or under ; and 266 of these in two 4ays or under ; the 
average time occupied being about two and a half working days. 

The applicants claimed demurrage on 33 trucks— 19 of which had taken four 
days, 12 five days, one six, and one seven days to perform the journey. 

Ifeld, that under the then existing circumstances a primd facie case was made 
out against the railway company whenever a journey occupied more than three 
day s~ that being a ** reasonable period " having regard to the average duration 
of the journey. 

Heldy fart her y that the sum of 6d. per 10-ton truck per diem was a reasonable 
sum for detention beyond such reasonable period of three days. 

This was an application under section 6 of the schedule to 
the London and North- Western Railway Company (Rates and 
Charges) Order Confirmation Act, 1891. The case was referred 
by the Board of Trade to the Commissioners for their decision. 

Q) Before BiOHix, J., and Commissioners Sir Fbedsbzcx Pexl and the 
Hon. A. E. Gatbobse-Habdy, sitting at the Boyal Conrte of Justioe, London. 



172 



KAILWAY AND CANAL TRAFFIC CASES. 



1904. 
1905. 



The applicants were London coal merchants for whom the 

_ London and North- Western i ail way company conveyed coal 

^^^^^^^^' over their railway in trucks beloDging to the applicants. They 

Dale & Co. complained that their trucks were frequently detained for long 

LoKDON AND periods by the railway company, and set out in a schedule to 

Wbstebh ^^^ application thirty-three specific coses of such detention in 

»^- ^- the year 1903. 



Such schedule was as follows : — 

















Working 


£z CoUienr. 


Wagon. 


From 


To 


Beodved. 


dayBin 


















1903. 














Jan. 


26.. 


200 


IbRtock 


Old Ford 


Jan. 


30.. 


4 


Feb. 


23.. 


1,111 


Pooley Hall . . 


Falcon Lane .... 


Feb. 


28.. 


5 


}) 


28.. 


116 


Ibstock 


OldFord 


March 


5.. 








1,213 


1, .••... 


II •••••. 


11 


5.. 




March 


12.. 


1,113 


HucknaU .... 


Falcon Lane . , . . 


II 


17.. 




-»> 


23.. 


1,214 


Ibstock 


OldFord 


11 


27.. 




ft 


31.. 


118 


Pooley Hall . . 


Falcon Lane .... 


April 


4.. 




April 


3.. 


1,H8 


Ibstock 




ti 


14.. 




«» 


16.. 


737 


Biddings .... 




>» 


22.. 


5 


II 


16.. 


767 


Pollington.... 
Ibstoc* 




II 


22.. 


6 


II 


18.. 


1,242 




>i 


26.. 


6 


II 


28.. 


1,105 1 Hucknall .. .. 




May 


4.. 


5 


Kay 


8.. 


l,2o9 


Ibstock 


OldFord 


II 


14.. 


5 


II 


25.. 


1,110 


Hucknall .... 


»» 


tt 


30., 


5 


II 


29.. 


919 


Biddings .... 


Falcon Lane .... 


June 


5.. 


5 


June 


3.. 


813 


Pollington .... 


♦1 • • • • 


»> 


9.. 


6 


ti 


15.. 


731 


Biddings .... 


OldFord 


«i 


20.. 


5 


July 


13.. 


710 


II • • . . 


II 


July 


17.. 


4 


II 


17.. 


436 


GrifiP 


Falcon Lane . . . . 


II 


22.. 


4 


Aug. 


12.. 


1.210 


Ibstock 


OldFoid 


Aug. 


17.. 




II 


18.. 


1,292 


,1 ...... 


Falcon Lane . . . . 


»i 


22.. 




Sept. 


11.. 


1,228 


Pollington.. .. 
Ibstock 


11 • • . . 


Sept. 


16.. 




II 


25.. 


1,277 


OldFord 


II 


80.. 




Oct. 


2.. 


1,206 


II .*•••. 


fi • 


Oct. 


7.. 




)> 


7.. 


319 


Babbington .. 


II 


>i 


12.. 




II 


17.. 


1,229 


Ibstock 


Falcon Lane . . . . 


II 


23.. 




Nov. 


10.. 


986 


i« ...... 


OldFord 


Nov. 


14.. 




II 


9.. 


1,080 


Griff 


,, . . ^. . . 


}» 


13.. 




II 


23.. 


1,262 


Ibstock 


Falcon Lane . . . . 


*> 


28.. 




Dec. 


3.. 


1,285 


II •*••.. 


II * . . . 


Dec. 


8.. 








1,289 


,, . . . k . . 


OldFord 


II 


9.. 




1 1 


7.. 


1,103 Hucknall .... 


Falcon Lane . . . . 


II 


11.. 




i> 


15.. 

1 


1,231 


Ibstock 


OldFord 


)} 


19.. 





The applicants complained that such periods of detention 
were unreasonahle, and under section 6 of the schedule of the 
London and North-Western Eailway Company (Rates and 
Charges) Order Confirmation Act, 1891, thej claimed 3«. per 
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truck per day as a reasonable sum by way of demurrage to 1904. 
which they were entitled for the detention of their said trucks 



beyond two clear days. ^^^^''''* 

The railway company denied that any difference had arisen JD-^* & Co- 

within the meaning of the said section 6. They denied that London and 

the periods of alleged detention were unreasonable, stating that w^™n 

the period of two clear days was not reasonable. They also ^^- ^* 
contended that the amount claimed by way of demurrage was 
unreasonable. 

Pickford, K,C. [R. Whitehead with him), for the applicants : 
The applicants desire the enunciation of some principle, both 
ol a "reasonable period" and a "reasonable sum" that will 
apply to trucks which are sent under ordinary conditions, with- 
out any special disturbing element in their transit. They con- 
tend that upon the evidence j>rm/d/ac^'e two days is a reasonable 
time for the performance of the service from these collieries to 
these depdts. 

CrippSy K.C, {Ernest Mooiiy K,C,j Nohle and Simon with him), 
for the railway' company : 

During the transit of the loaded truck, detention under 
section 6 does not operate at all when the sum is recoverable 
" by way of demurrage." Nor could it do so, for full train 
loads from marshalling sidings necessitate, without any negli- 
gence whatever, a few " unlucky " trucks being left over ; and 
in the event of the section applying, each particular truck and 
each particular case would have to be dealt with separately. In 
a case of siding rent {}) the truck is stationary, and the railway 
company has ceased to be a carrier, and has become a ware- 
houseman ; in such a case it is easy to fix a reasonable limit for 
taking delivery ; but a moving truck depends on the favourable 
or unfavourable combination of a large number of factors which 
determine the precise time occupied on the journey, and it is 
impossible to lay down any general rule as regards reasonability 
of time during transit. Hick v. Raymond and Reid(^) is an 

(») Vide Midland Ry, Co. t. Blaeh, ante, Vol. X. 142. 
P) (1893) A. C. 22. 
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1904. authority to show that delivery must be in a time which is 
reasonable, not under ordinary circumstances, but under the 



^"^^^^» existing circumstances, assuming that those circumstances, in so 
Dale & Co. far as they were extraordinary, were not due to any act or 
London and default on the part of the respondent. In a particular case of 
WwTKRs unreasonable delay in transit, the trader has a remedy at 
^^' ^' common law where he can show that under the existing circum- 
stances the railway company were in default. This section 
refers to cases where the traders cannot get their trucks taken 
away by the railway company after due notice, in such cases 
the trader would not otherwise be protected. 

The onus is on the applicant to show unreasonable conduct 
on the part of the railway company ; and of that the average 
time of the journey being exceeded is not the slightest 
indication. 

Assuming, for the soke of argument, that the onus over 
shifted to the railway company to discharge the presumption 
that there had been some negligence in carriage, it certainly 
would not occur so soon as the average is reached, but at the 
higher limit of normal fluctuation, which, with the inferior 
limit, goes to make up such average. 

Pickfordy iT.C, in reply: Here, the applicants can show 
that 80 per cent, of their trucks arrive in three days or less ; 
there could not be stronger evidence that under ordinary circum- 
stances, unless there is something to explain it, a truck ought 
not to take four, five, six, or seven days. It is primA facie the 
fault of the railway company, unless they can show something 
else to account for it. Three days is the highest possible "limit 
of normal fluctuation." Hick v. Raymond and ReidQ) is no 
authority, as exceptional circumstances were proved in that case. 

BiQHAM, J. : This is a reference to us under section 6 of the 
London and North-Western Railway Company (Bates and 
Charges) Order Conflrmation Act, 1891. The section reads as 
follows : " Where merchandise is conveyed in trucks not belong- 

(1893) A. C. 22. 
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ing to the oompanj, the trader shall be entitled to recover from igot. 
the company a reasonable sum by way of demurrage for any ® ^' 



detention of his trucks beyond a reasonable period, either by ^^^^^' 
the company or by any other company over whose railway the ^^" * ^- 
trucks have been conveyed under a through rate or contract. Losoon ant> 
Any difference arising under this section shall be determined Westebn 
by an arbitrator to be appointed by the Board of Trade." The ^^' ^^' 
traders — ^Messrs. Charrington and Company — allege that certain Bigham, J, 
trucks belonging to them, and in which coal was being conveyed 
for them by the railway company, were detained in transit 
beyond a reasonable period, and they claim to be paid a reason-^ 
able sum by way of demurrage for such detention. What we 
have to determine is whether the trucks were detained beyond 
a reasonable period, and if so, what sum the railway company 
ought to pay by way of demurrage. 

A question of law was also raised, namely, whether the section 
applies at all to a claim for detention during transit. It is 
contended on behalf of the railway company that it does not. 
It is said that a claim for demurrage can only arise where the 
detention has occurred before or after the transit. This is a 
pleader's point. No doubt in charter parties a technical dis- 
tinction is often drawn between demurrage proper and damages 
for detention, as is pointed out in section 609 of Mr. Carver's 
book on " Carriage by Sea." But there is no reason to suppose 
that the Legislature intended any such distinction to be intro- 
duced into this Act of Parliament. The reasonable period 
mentioned in the 6th section is obviously a reasonable period 
for the performance by the railway company of their contract 
of carriage. The time begins to run as soon as the truck is in 
the hands of the company and available for the work it has to 
do. After a reasonable time has elapsed for the carriage of the 
merchandise, then the liability of the company under the section 
arises. If it were otherwise there would be the anomaly of a 
claim at common law for unreasonable detention during the 
transit, and a claim under the statute for any continuing delay 
after the transit. 

We come then to the question of fact : first, were the trucks 
detained beyond a reasonable period P The trucks in question 
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1904. are tliirty-three in number, and they were employed in the 
^ ^^' carriage of coal from the group of collieries to the railway sidings 



^^^^Ss^^' at Old Ford and Falcon Lane in London, which are appro- 
Dale & Co. priated by the railway company to the use of Messrs. Charrington 
London and and Company. The detention in each of the thirty-three cases 
Wm^BN ^ ^^ ^ ^^^^ taken place between the delivery of the loaded 
Ry^o. wagon at the colliery and the return of the wagon empty to 
Bigluun, J. the colliery, that being the journey which the railway company 
had contracted to make. Nineteen of the journeys were per- 
formed in four days, twelve in five days, one in six days, and 
one in seven days. The thirty-three journeys were performed 
in the year 1903, and it is proved to us that, taking an average 
of all the j'oumeys performed by the railway comi)any for the 
applicants in that year, the time occupied was about two and 
a half days per journey. The applicants contend that this 
circumstance entitles them to assume that the railway company 
has been in default in the particular instances complained of, 
or at all events that the burthen is thrown on the railway 
company of showing that the circumstances in each case were of 
such an exceptional character as to justify the apparent excessive 
detention. It is, I think, clear that in extreme cases the railway 
company would have to bear this burden, and the question we 
have to decide is whether the cases complained of are of sucli an 
extreme character ; if they are, the railway company ought to 
pay, for they have not been able to prove any exceptional 
circumstances explaining and justifying the delay. 

In my opinion each one of the thirty-three cases calls for an 
explanation, not merely because the average time has been 
exceeded (for the very expression " average time " presupposes 
the existence of cases in which the time occupied has been 
longer than the average), but because the average has been so 
very much exceeded. The difficulty, of course, arises when one 
has to fix the point at which the onus of proof shifts. But it is 
a difficulty with which we must deal, and we have to come to 
the conclusion that, as things exist at present, a prima facie case 
is made out against the railway company whenever a journey 
occupies more than three days. If in such cases the railway 
company are unable to explain and justify the delay beyond 
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three days, they must suhmit to pay. This three-day limit is 1904. 
not, however, to be regarded as fixed for all future time. That ^^^^' 



is why I have used the expression " in existing circumstances." SEiisT^^' 

The circumstances affecting the traffic might conceivably so ^^^^^' 

change as to make the limit no longer reasonable, and then the London akd 

limit would require re-adjustment. It follows from what I Western 

have said, that in our opinion the railway company is liable in ^' ^' 

each one of the thirty-three cases, and we so find. Bigham, J. 

The question then remains as to how much the railway com- 
pany ought to pay, and we have come to the conclusion that 6rf. 
per ten-ton wagon per day is a reasonable sum. 

Sir Frederick Peel: It is provided by section 6 of the 
London and North- Western Eailway Company's Bates and 
Charges Act that a trader for whom the company conveys 
merchandise in trucks not their own shall be entitled to recover 
from them a reasonable sum by way of demurrage for any 
detention of his trucks beyond a reasonable period either by 
themselves or by any other company over whose railway the 
trucks have been conveyed under a .through rate or contract. 
Coal in owners' trucks has been conveyed by the London and 
North-Western Bailway Company for Messrs. Charrington and 
the difference which has arisen under this section, and which 
the Board of Trade has referred to us to determine, is whether 
in certain instances there has been an unreasonable detention of 
trucks belonging to Messrs. Charrington in so far as the period 
of detention during conveyance has exceeded two days. 

It is contended on behalf of the railway company that 
section 6 has no reference to detention of trucks during convey- 
ance, and applies only to detentions at times similar to those at 
which demurrage would be payable in shipping cases under a 
charter party. But demurrage has also the meaning of a pay- 
ment for any delay or detention, and as between railway com- 
panies (as the Clearing House regulations show) it is in common 
use to denote the charge which companies have to pay for 
detention of stock when the time allowed for its transit over 
their railways is exceeded. And that this is the sense in which it 
is used in section 6, is made clear by the provision that the com- 

B. 12 
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1904. pany with whom the contract of carriage is made shall be liable 
'- — whether a delay occurs through its own default or through that 

Sbllb, ' of ^^7 other company over whose railway their trucks have 
Daub & Co. pagged under a through rate. Such a railway, part of a through 



r. 



LwDON AMD route, might of course be intermediate between the railways of 
Wbstebn the terminal companies, and any delay on an intermediate 

-J_ ■ railway could only be a delay during conveyance. 
8 T, PeeL rpj^^ trucks in this case, which are alleged to have been a 
longer time on their journey than was reasonable, were sent 
from collieries on the system of the London and North- Western 
railway company or served by it, rid Eugby and Willesden, to 
the company's London dep6ts at Old Ford and Falcon Lane, 
where Messrs. Charrington had reserved sidings, the distances 
varying from 100 to 150 miles, and the answer to the question 
how far there was an imdue delay as alleged, depends I think 
upon what time in our opinion might reasonably be allowed for 
the journey under its ordinary circumstances of a coal traffic 
from the colliery sidings to Messrs. Charrington's sidings, and 
how far, if that time was exceeded, the railway company are 
able to show special circumstances that explain and justify the 
delay. The coal for the distance from Rugby to Willesden is 
conveyed in fall train loads, and except where the trains consist 
of both high and low level trucks, goes through without a stop. 
The time, therefore, of trains or individual trucks on this part 
of the route would not vary much, but for the other parts of it 
the number of railway junctions with colliery lines at which 
trucks destined for the trains from Bugby are sorted and 
marshalled, as also the number of depots in London besides 
Old Ford and Falcon Lane for which Willesden is the distri- 
butlng centre, make it difficult to lay down a general rule 
limiting the business to any particular time. But we have in 
this case a return of the actual time in 1903 that it took the 
railway company to convey Messrs. Charrington's trucks from 
the collieries to the depots ; and it appears that out of a total 
number of 467 trucks 266 were delivered in two days or imder, 
and 425 out of the 467 in three days or under. Whether these 
proportions are true of the trucks canied for other traders 
between the same points in the same year we do not know, and 
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considering that any time we may fix as reasonable would apply 1904. 

to all such trucks alike, and that for any truck detained a longer '. — 

time its owner is entitled to make a charge upon the company, sbllb, ' 
we may, I think, in giving effect to this provision of section 6, I>^* ^* 
have regard to the principle we have acted upon in determining Lotoon and 
differences of a similar character that have arisen under Westebn 
section 5 of these Bates and Charges Acts. In both sections ^' 
the question is one of a reasonable period, in section 5 for a •*' J^««l- 
trader to take delivery and to complete the unloading, and in 
section 6 for a railway company to give delivery. In the cases 
brought before this Court under section 5 it was found that the 
great majority of traders could and did take less than four days 
to receive their traffic from the carrier, but there was a per- 
centage of them that could reasonably ask for the longer period, 
and to suit all classes the extended time was allowed. So in 
the present cose, though the railway company have more often 
than not delivered trucks in two days, the occasions have been 
frequent when they have exceeded two days, and for a prac- 
ticable general time, considering the impediments in the way of 
mineral traffic, and that it must always be worked in subordina- 
tion to the exigencies of other classes of traffic, two days would, 
I think, make too short a period. I would fix the reasonable 
period at three days exclusive of any detention due to special 
causes of a kind for which a railway company cannot be held 
responsible. 

As to the other point in question, the sum to be allowed by 
way of compensation to a trader entitled to make a charge, I 
adopt the view expressed by the learned judge that it should be 
6d. per ten-ton truck per diem. 

Hon. a. E. Gathorne-Hardy : In this case there are three 
points for decision : firstly, whether delay of trucks in transit 
comes within section 6 of the London and North- Western 
Company's Act of 1891 ; secondly, whether in the case referred 
to in the schedule of the application the applicants' trucks, or 
any of them, have been detained beyond a reasonable period ; 
thirdly, the reasonable sum per day which the applicants are 
entitled to recover by way of demurrage. 

12(2) 
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On the first point it was argued on behalf of the defendants 

that the section does not apply to detention during the contract 

^^^^^^T^^' of carriage at all, but only to detention either before or after the 

Dale & Co. transit is complete, and that traders were still left to their 

London and common law remedy for damages for delay in transit. I am of 

opinion that to adopt this view would give too restricted an 

application to the section. The trader has no means of tracing 

the course of his wagon and coal between the time when it is 

handed over to the custody of the railway company to that when 

it arrives at its destination at his dep6t, or of distinguishing 

between delay occasioned by detention at various points by the 

contracting company, or "any other company," and delay 

during transit ; at the same time I think the word " demurrage " 

used in the section, which is usually applied to a stationary 

detention, is ill-chosen and calculated to mislead. 

Next we have to determine whether the trucks in the 
schedule, or any of them, have been detained beyond a reason- 
able period. This must mean a reasonable period under the 
particular circumstances and conditions of each case, and the 
evidence upon which I have to act is so imperfect that I have 
great difficulty in arriving at a conclusion. On behalf of the 
applicants it was proved that a wagon can, under favourable 
circumstances, perform the journey in two days or under, and 
that taking the whole number of the applicants' wagons going 
to Falcon Lane and Old Ford in 1903, the average time in 
which the journey was performed was about 2'5 days. On this 
evidence the applicants contend that where it could be shown 
that a wagon took four, five, six, or even seven days to perform 
the journey, the evidence of a default imder section 6 was 
sufficient to be conclusive unless the defendants succeeded in 
displacing the presumption by showing some circumstances 
justifying the delay. It seems obvious that there must be some 
period of transit so extravagantly long, as ipso facto to raise a 
presumption of unreasonable delay, and so shift the onus of 
proof to the defendants, or rather (to speak more accurately) to 
establish their liability, unless they can show some circumstances 
to account for and excuse the abnormal time occupied in transit ; 
but the defendants contend that where, as in the case of mineral 
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traffic, the period of transit must necessarily be extremely van- 1904. 
able, none of the cases in the schedule are sufficiently long to ^^^^' 



raise even a pnmd facie presumption of imreasonable delay, ^^^gj^'^^' 
Mr. Jepson, the defendants' mineral manager, said it was a Dam & Co. 
necessary incident of the traffic, however carefully it was London and 
conducted, constantly to exceed the average time of transit. Wk^^ 
He instanced holiday traffic, fogs, weather conditions, and Br^. 
the necessity of carrying full train loads, and so leaving Hon. A. E. 
" unlucky wagons " behind, as reasons why the time occupied Hardy, 
in transit necessarily fluctuated very widely. He also pointed 
out that it was the interest of foremen and inspectors at the 
mineral sidings to get wagons away as soon as possible. He 
added generally that in the whole of the cases in the schedule 
he was imable to find any circumstances indicating delay or 
default on the part of the company. I am clearly of opinion 
that the mere fact that the average time of transit has been 
exceeded raises no presumption whatever of unreasonable delay. 
It is the very essence of an average that it should be made up 
of cases above and cases below the central line, and it would not 
be an average if both did not exist. If the average was adopted 
as the point where a presumption of unreasonable delay arose, 
this absurdity would follow — that, if in future years the com- 
pany by great diligence reduced the period of transit, they 
would still be liable whenever the new and much shorter average 
period was exceeded. If we must fix a time applicable to these 
cases, I think we should allow for a wide margin of fluctuation. 
I have, as I have said, a difficulty in forming a logical conclu- 
sion, but I agree with my colleagues in taking three days as a 
reasonable period for the journey. As to the reasonable sum to 
be paid for each day's detention beyond a reasonable period, I 
agree also that 6d, is sufficient. 

[Solicitors for the applicants : Turner 8f Sons. 

Solicitor for the London and North- Western railway com- 
pany : C. de J. Andrewes.'] 
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Exeter Eailway Company 

r. 
Great Western Eailway Company (M. 

Working Agreement in Perpetuity — Fair Development of Traffic — TTcrking 
Company unduly preferring own JRoute — Sunday Trains — Group Rates 
— Through Rates — Railway and Canal Traffic Act, 1854 (17 <fe 18 Vict, 
c. 31), s. 2— Regulation of Railways Ad, 1873 (36 <fe 37 Vict, c. 48), 
s, ^—Railway and Canal Traffic Act, 1888 (51 <fc 52 Vict. c. 25), «. 10, 
11, 16, 25, 29. 

July 19 20 ^® applicants were the owners of a railway which consisted of a single line 

21, 22, 24, 25, about eight miles in length, and formed an alternative route to the main line of 

October 27, the defendants* railway between E. and N. The applicants entered into an 

' agreement with the defendants whereby it was' provided that the defendants 

were to work the said railway in perpetuity and in connection with their system 
of railways, and employ all the requisite staff, locomotive power, rolling stock, 
et eatera, so as '* to fairly develop the traffic to be accommodated thereby." 

Upon a complaint by the applicants that the defendants had unduly preferred 
their own line to that of the applicants, and had not provided the necessary and 
proper facilities in woiking both the goods and pas&enger traffic in connection 
with the defendants' system required for the fair development of the applicants' 
railway, and had not carried out the working agreement : 

Held {inter alia), that the fact that the defendants' line was longer between 
two places than the new route owned by the applicants (the same rates being 
charged by both routes) did not compel the defendants to work the goods traffic 
along the new route, where they could show (as in this case) that their own 
route could be worked more cheaply ; and that the defendant working company 
was entitled to exercise its discretion as to the running of Sunday trains on 
the applicants' line. 

Upon a specific complaint by the applicants that, although with regard to all 
goods traffic coming from the applicants' line and from two local lines connected 
therewith, the defendant working company ''grouped" the terminus station of 
the applicants at E. with their own station situated in the same town, yet with 

{}) Before Biohav, J., and Ck)mmi88ioneT8 Sir Fbedebick Peel and the 
Honourable A. E. GathobneHabdt, sitting at the Royal Courts of Justice, 
London. 
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regard to the goods traiBc from their (the defendants*) own system they charged 
from 2d, to Sd. per ton (according to '' class") more for goods consigned to the 
applicants' terminns than for goods consigned to their own station, a difference 
of charge which was not based on any mileage calculation. 

Jffeldf that the difference in charge complained of fairly represented the addi- 
tional cost in working traffic into the applicants* station, and that the defendants 
ooold not be compelled to ** g^oup *' the two stations for all purposes. 

Heldy further J that the fact that the additional charg^e exceeded the statutory 
mileage rate for the very short distance between the two stations did not make 
it illegal (the total statutory charge for the transit of the whole distance not 
being exceeded), inasmuch as the rates for goods going to the defendants* 
station and those for gfoods going beyond the defendants' station to that of the 
applicants were for different journeys and to different termini, and might be 
fixed independently of each other, and were each a single sum ; and where one 
journey cost as a whole more than the other, and the difference between the 
rates charged was only such as corresponded to the difference of cost, it was 
immaterial that the rates did not work out at the same sum per mile over fcuch 
distances as were common to both journeys. 

Under the working agreement between the parties the gross amount of all 
tolls was to be divided equally between the parties ; the applicants contended 
that, after deducting the terminals, the amount charged in a through rate from 
a third line which represented the special tolls chargeable on their line ought to 
be retained by them in such division. 

Held (Sir Frederick Peel dissenting), that the applicants were only entitled 
to their terminal and the mileage proportion of the whole through rate, with- 
out considering how far the various portions of the route over which the 
journey was taken had contributed to earn the toll. 

The agreement also provided for the division of receipts on interchangped 
traffic, which was further defined as traffic arising at or destined for places on 
the applicants' railway, and carried to or from places on the railway of the 
defendants, but exclusive of any proportion due to lines worked jointly or 
worked by the defendants. 

Held, that the words " carried to or from places on the railway of the defen- 
dants " are applirable also to traffic which does not terminate or arise at buch 
places, but is there handed to or received from another company. 

This was an applioation under section 2 of the Eailwaj and 
Canal Traffic Act, 1854, and section 8 of the Begulation of 
Bailways Act, 1873. 

The applicants were the owners of the Exeter railway, which 
was opened for traffic in 1903. Their line connects Exeter with 
the Teign Yalley railway, and is about eight miles in length. 
It forms an alternative route to that of the Ghreat Western 
main line between Exeter and Newton Abbot, viA the Teign 
Valley railway, which is worked by the Ghreat Western railway 
company, and the Moreton Hampstead railway, which is both 
owned and worked by the Great Western railway company. 
The applicants' railway was a single line, and on the combined 
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1906. length of their railway and the Teign Valley railway there was 

EzxTEB only one crofising place for trains — at Christow. By an agree-* 

\y^' ment dated 1883 the Ghreat Western agreed to work the appli- 

-^f*^ cants' railway in perpetuity in connection with their own 

Bt. Co. system and to " fairly develop the traffic to be accommodated 

thereby." The applicants complained that the Great Western 

railway had not fulfilled this obligation in various particulars, 

more especially in not developing through traffic between 

Exeter and Newton Abbot by the applicants' route — ^where they 

contended the Great Western railway had imduly preferred 

their own route — and, except in the case of traffic carried to or 

from places on the Exeter railway, Teign Valley railway, and 

Moreton Hampstead railway, in charging higher rates to the 

applicants' goods station in Exeter (known as the Alphington 

Eoad dep6t) than to their own St. David's station, although in 

the case of traffic coining from the south the distance to the 

Alphington Boad depot was less than the distance to St. David's 

station. The applicants contended that these two stations in 

Exeter ought to be grouped for the purposes of rates on 

merchandise traffic. 

The Great Western railway company stated that the Exeter 
railway, in conjunction with the Teign Valley railway and part 
of the Moreton Hampstead railway, did not form a convenient 
or continuous alternative route to their own main line between 
Exeter and Newton Abbot, and denied that they had unduly 
preferred their own line. They further stated that the extra 
charge for traffic to Alphington Bead was made because the 
traffic had to pass over an inconvenient and expensive route, 
involving an extra transfer or break. 

The various other matters complained of, the replies of the 
Great Western railway company thereto, and the arguments of 
counsel, are sufficiently set forth in the judgments of the Court. 

Balfour Browne^ K.C, Ernest Pollock, K,C,, and T. H. D. 
Wnght appeared for the applicants. 

Aaquithy K.C.y Cripps, K,C,y Ernest Moon, K.C.y and Harold 
Russell appeared for the Great Western railway company. 
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BiGHAM, J. : I propose first to examine the agreement out of 1009. 



Bt. Co. 

r. 



which this dispute arises. I shall then consider the applicants' 
contentions and the evidence adduced in support of them. 

It appears that more than twenty years ago the promoters of ^"*^' 
the applicants' railway were before Parliament seeking the JtT. Co. 
necessary statutory powers for the construction of their line, sighun, j. 
It was, as we know, to be a line which should prolong the 
already existing Teign Yalley line to Exeter, and should join 
the defendants' main line in that city. Its length was to be 
about eight miles, and at the Exeter end there were to be two 
short branches, one running to a depot with sidings, to be called 
the Alphington Bead dep6t, and the other forming a junction 
with the defendants' City Basin branch. The defendants, who 
feared competition from the proposed railway, were among the 
opponents of the promoters' scheme. Their opposition was, 
however, withdrawn upon terms arranged between the parties. 
These terms were embodied in what has been called a " lobby 
agreement," and out of this agreement the present disputes 
arise. 

The agreement is dated the 3rd July, 1883. It first provides 
that the Exeter company (the applicants) are to construct the 
railway. They are to do it by means of a single line of rails, 
although they are to acquire land and build bridges capable of 
accommodating a double line. They are also to provide all 
necessary passing stations. Then the agreement (by clause 4) 
provides that the defendants shaU " work the railway in per« 
petuity, and in connection with their system of railways, and 
provide and employ all requisite staff, locomotive power, rolling 
stock, &c., so as to fairly develop the traffic to be accommodated 
thereby." The defendants (clause 9) are to accommodate the 
Exeter company's traffic in their St. David's station in Exeter 
free of rent until the Exeter company's revenue is sufficient to 
pay certain dividends and interest (amounting in the aggregate 
to about 10,450/. annually), after which the Exeter company 
are to pay a rent for the accommodation. Should the Exeter 
company ever become liable to pay this rent, then the St. 
David's terminals on the traffic using the Exeter line, and 
arising or terminating at the St. David's station, are to be 
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1905. credited to the gross receipts mentioned in the next clanse of 



the agreement. Clause 10 directs that the gross amount of all 
J, tolls, &c. (suhject to certain deductions) shall be equally divided 

Gbbat between the Exeter company and the defendants ; and the 12th 
Bt. Co. clause, which is the last I need notice, provides that in any year 
Bigluun, J. in which the Exeter company's income is insufficient to pay the 
10,450/., the defendants are to allow out of their proportion of 
the receipts on traffic interchanged between the lines such 
further sum as may be requisite to make up the deficiency ; but 
this allowance is not to exceed a rebate of 10 per cent, of the 
defendants' proportion of such receipts on traffic to and from 
places between Bristol and Plymouth, and 5 per cent, on traffic 
to and from other places on the Great Western system ; and 
from the amount on which these rebates of 10 per cent, and 
5 per cent, are to be calculated, there is to be deducted any pro- 
portion which maybe due by the defendants to lines which they 
work for other companies. 

The applicants have now performed their part of this agree- 
ment — that is to say, they have built the railway — but from 
some cause or another, probably because of financial difficulties, 
it was not completed and opened for traffic until July 1903. 
Since that date the defendants have been working it under the 
agreement. Within a twelvemonth (namely, on 14th May, 
1904) the applicants filed their present application, aUeging 
very numerous breaches of the agreement on the part of the 
defendants ; and what we have to determine is whether those 
breaches or any of them have been made out. 

It may be useful to say a few words as to the railway itself. 
It is a small line, being only eight miles in length. It is buUt 
with steep gradients and rather Bharp curves, and in this respect 
it compares unfavourably with the defendants' main line from 
Newton Abbot vid Dawlish to. Exeter, which to some extent 
affords an alternative route for traffic served by the Exeter line. 
One passing station was apparently considered sufficient to 
accommodate the anticipated train service to be provided by the 
defendants, for only one was constructed — namely, at Christow, 
close to the Teign Yalley end of the line. And the line is a 
single line throughout. It is said, and perhaps accurately, that 
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the promoters originally anticipated a considerable and remuner« 
ative traffic on this line both from passengers and from goods ; 
but these anticipations have so far not been realised, for the 
results of working the line have been very unsatisfactory. This 
unfortunate state of things is attributed by the applicants in 
whole or in part to the conduct of the defendants. It is said 
that they have not fairly discharged their obligations under the 
agreement ; that they have starved the line, and (to use Mr. 
Balfour Browne's expression) have treated it as a step-child. 
The complaint is substantially based on the 4th clause of the 
agreement, which provides that the defendants are to work the 
railway in connection with their own system so as to fairly 
develop the traffic to be accommodated thereby. The applicants 
say that the defendants have not worked the railway in connec- 
tion with their own system, or at all so as fairly to develop the 
traffic. Many particulars have been furnished in support of 
this complaint, which I shall have to consider more or less in 
detail later on. In the meantime, I want to say a few words 
as to the meaning and scope of this 4th clause. The traffic 
contemplated by this clause is clearly not merely such as may 
arise at, or be destined for, one or other of the few stations 
situated on the line itself. It includes also such traffic as, in 
the public interest, should be carried over or along the line from 
or to other points, for the defendants are to work the line " in 
connection with their own system." This traffic is not only to 
be carried, but it is to be carried at such rates and with such 
facilities as will be calculated to develop it fairly; that is to 
say, fairly as between the applicants who own the line and the 
defendants who work it. Bregard must be had to the future ; 
and where present sacrifices are likely to produce subsequent 
commensurate advantages, those sacrifices must be made. In 
short, the line is to be worked with the intention and object of 
making the best of it for the shareholders, and securing to them 
the advantages which the connection with the defendants' rail- 
way naturally brings. But in all these matters questions of 
cost and of safety and convenience in working are to be taken 
into reasonable consideration, for the defendants are not required 
to work the line for the benefit of the shareholders regardless of 
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<»8t and oonvenienoe. It is apparent that the business of 
working this clause of the agreement involves considerationfl 
of complexity and difficulty. Who are the people to deal with 
these considerations? To determine how the traffic shall be 
worked, what the charges shall be, how frequently and at what 
times the trains shall be run, and so forth P It is the defendants 
who are to determine all these matters of detail. The Exeter 
company have neither staff nor servants : they have a board of 
directors, and, I suppose, a secretary ; but they have not, nor 
was it ever intended that they should have, any means of 
organising the service on or in connection with the line. They 
can advise and suggest, but they cannot interfere. Their only 
remedy, if the line is not properly worked within the meaning 
of the agreement, is by a claim for damages, or for an injunction 
as made in this case. But before they can obtain such a 
remedy they must prove some breach of the agreement, and 
they must prove it clearly. In the absence of bad faith on the 
part of the defendants, I should, for my own part, hesitate a 
long time before finding that persons having the knowledge and 
experience which they possess have failed to carry out the agree- 
ment properly. Mr. Balfour Browne felt this difficulty when 
opening the applicants' case, and he at first met it boldly by 
alleging that the defendants were designedly disregarding the 
terms of the 4 th clause. Later on he receded from this position^ 
and attributed the alleged breaches of the agreement to a mis* 
conception on the part of the defendants of their duties under 
it. He was right in taking this course, for I do not think there 
is the least ground to suppose that the defendants have had any 
desire to do less than justice and full justice to the applicants 
in working the line. The only question then left is whether, 
notwithstanding this desire, they have, by mistake or oversight, 
or by misconception of their duty, failed to perform the obliga- 
tions of the 4th clause ; and as I have already said, it must be a 
matter of great difficulty to make out such a case against persons 
with the knowledge and experience of the defendants. 

A word or two may be said with reference to the 9th and 
12th clauses of the agreement. The present revenue of the 
Exeter line is not nearly sufficient to enable the applicants to 
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pay the annual sum referred to in these clauses. This state i905. 

of things entitles the applicants to station accommodation at 

St. David's free of rent, and they get it. It also entitles them 

to the rebates mentioned in clause 12, and gives them an 

interest in the amount of the traffic exchanged between the two 

lines, for the more traffic exchanged the greater the rebate which Bigham, J 

the defendants have to hand over. 

I need say no more about the agreement. I now come to the 
alleged breaches. 

Many particulars have been delivered of these breaches. As 
to a few of them, it is admitted by the defendants that through 
mistake or oversight there has been default, but these errors 
either have been or will be rectified. It is therefore imneces- 
sary to deal with them. As to some others, they were dropped 
by the applicants in the course of the hearing, and they call for 
no further comment. But the more important remain to be 
dealt with, and I propose to take them in the order in which 
they are to be found in the application. The complaints are 
divided into two groups, namely, those which relate to the 
passenger service and those which relate to the accommodation 
of the goods traffic. The first complaint as to the passenger 
service is that the trains on the railway are too few in number, 
and are badly timed. I think the evidence before us disproves 
this allegation. The line runs through an agricultural district 
which is sparsely populated, and the passenger traffic is conse- 
quently very small. When the line was opened in 1903, the 
defendants extended the existing service along the Teign Yalley 
line and took it over the applicants' railway to and from Exeter. 
Shortly afterwards they put on three additional trains between 
Exeter and Christow, thus making eight trains a day between 
Exeter and Christow, five of which ran over the whole length 
of the Teign Yalley and Exeter lines. In my opinion this 
service is amply sufficient to accommodate the traffic and to 
comply with the requirements of the agreement. As to the 
timing of the trains, the defendants have satisfied me that, 
having regard to the difficulties in the way, it is good. The 
applicants drew particular attention to the stop which occurs at 
Ohristow in some of the trains running from Exeter to Heath-v- 
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EzmsB twenty minutes) might be avoided by starting later from 

Kt^Co. Exeter. But when the exigencies of the goods trafiio and the 

J ^^^^ necessity of working on the block system are taken into account, 

Rt. Go. it becomes apparent that the delay is unavoidable, and that it is 

Bighiun, J. arranged so as to occasion the least inconvenience to the public. 

In the matter of the train service and the timing of it, I am 

quite satisfied that the defendants have done, and are doing, 

what they think is the best in the interests of the applicants, 

of themselves, and of the public. I decline to meddle with 

arrangements so arrived at. Then there is a complaint that 

there are no Sunday trains. It is true that there is no Sunday 

service ; but no demand for such a service has been proved, and 

if there be such a demand, I am of opinion that it must be 

insignificant. It does not follow, as the applicants appear to 

think, that because there are Sunday trains on some branch lines 

there should be Sunday trains on all; a discretion must be 

exercised ; it has been exercised in this case, and I have no 

doubt wisely. Points are then taken as to the speed of the 

trains, as to the advertising of the Exeter railway route, and as 

to the facilities for through booking ; but there was little or no 

evidence upon them, and nothing was made of them. The next 

allegation as to unfair treatment relates to the service of the 

trains running by the Exeter and Teign Valley lines to and 

from Heathfield. It is said that these trains do not connect 

with the trains on the defendants' line between Heathfield and 

MoretonHampstead, with the result that the passenger traffic from 

Exeter to Moreton Hampstead is driven away from the Exeter 

railway to the defendants' line rid Dawlish ; and it is, or was, as 

I understand, suggested that the connections are so arranged 

with the very object of preventing the applicants from getting 

the benefit of the traffic. As to these complaints it is to be 

remembered that the Dawlish route has physical advantages 

over the Exeter and Teign Valley route, the former being an 

almost complete double line running on easy gradients, while 

the latter is a single line all the way from Exeter to Heathfield, 

with only one crossing place, namely, at Christow, and is 

hampered by stiff gradients. There is also a serious difficulty 
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at Heathfield itflelf, for in order to pass from the Moreton Hamp- 1905. 
stead branch to the Teign Valley and Exeter railway route, 
baokshunting is necessary. These matters must, in my view, be 
taken into consideration, and when they are, I think it becomes 
obvious that the suggestion that the defendants designedly prefer 
their own line vi& Dawlish to that of the applicants is quite Blghaai, J. 
imfounded. Mr. Dickson, the promoter and builder of the 
Exeter railway, who gave evidence on behalf of the applicants, 
produced a table (F) to show how the service from Exeter to 
Moreton Hampstead could be improved in favour of the appli- 
cants' line, but it appears that this improvement would involve 
a large expenditure (estimated at 4,000/. to 5,000/.) at Heath- 
field station in order to make that station a passenger passing 
place, which it is not at present. There are also other objections 
to the scheme embodied in Table F which will be found men- 
tioned in the evidence of Mr. Morris. But the one objection 
that it involves a re-modelling of Heathfield station at a large 
cost is to my mind sufficient. I do not think we have any 
power to order the defendants to make such a change ; and even 
if we had the power, I do not think we could reasonably 
exercise it. To do so would be unfair to the defendants. 
Probably the introduction of a motor-car service on the Moreton 
Hampstead line virould efiect an improvement on that line and 
would remove, or at all events mitigate, some of the dis- 
advantages at Heathfield station. Such a service I understand 
the defendants are willing to supply, and it will probably be in 
use in the early future. But I am satisfied that up to the 
present the applicants' line has been fairly treated in connection 
with the Heathfield and Moreton Hampstead traffic, and that the 
working agreement has not been violated by the defendants in 
that respect either by design or otherwise. If, as may be the 
ease, the bulk of the passenger traffic from Exeter goes by the 
Dawlish route, it is by reason of the physical advantages of that 
route, and certainly not by reason of any breach by the defen- 
dants of their obligations under the agreement of 1883. Then 
there is a complaint that the trains running over the Exeter 
and Teign Yalley lines into Heathfield do not pass on to the 
direct route between Moreton and Newton Abbot, so that 
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passeDgers for Newton Abbot are compelled to change trains at 
Heathfield. Here, too, I think the applicants have failed to 
show that there has been any breach of the agreement on the 
defendants' part. The conclusion at which I arrive, with refer- 
ence to the applicants' complaints relating to passenger traffic, is 
that no case has been made out. I now come to the complaints 
as to the goods traffic. 

The first complaint is that the defendants wrongfully deprive 
the applicants of traffic which would otherwise naturally go by 
the Exeter line. It is said that imless goods owners specially 
consign their goods by the Exeter line, the defendants carry the 
traffic from Exeter to stations on the Teign Valley and 
Moreton Hampstead lines by their own main line via Dawlish, 
thus depriving the applicants of the tolls they would otherwise 
receive. The rates by the one route and the other are the same, 
but the distance vid Dawlish is longer. In my opinion, there ia 
nothing in this complaint. The old route vid Dawlish is capable 
of being worked more cheaply than the new route by the Exeter 
line. There is nothing in the agreement to oblige the defen- 
dants to incur the extra cost of working the traffic along the 
new route, and it would be unfair to them to require it to 
be done. 

Then it is said that traders are deterred from specially con- 
signing their goods by the Exeter line by the fact that the time 
of transit on the line is frequently longer than it is by the 
Dawlish route, although the distance is shorter. There is some 
evidence that occasionally the time occupied is longer; but there 
is no satisfactory evidence that this circumstance has ever 
deterred anyone from consigning his goods by the Exeter line 
route, and there is satisfactory evidence that the occasional 
delays are unavoidable. It is always to be remembered that 
the Exeter line is single, whUe the Dawlish main line is double. 

The next complaint relates to the goods dep6t at Alphington 
Boad. The defendants have grouped this dep6t with their 
St. David's station in respect of aU goods carried from or to 
stations on the applicants' line and the two lines (the Teign 
Yalley and the Moreton Hampstead lines) which are in close 
connection with the Exeter line : that is to say, they have 
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arranged that gooda trafl5o carried between Exeter and any 
station on the three Knes may come to or leave from St. David's 
or Alphington Eoad at the same rates. The applicants, or at 
all events some of their witnesses, profess to think that this 
partial grouping is of itself a disadvantage to the Exeter line. 
I think myself it is an advantage, and a considerable advantage, 
but it is not necessary to decide the point, for the defendants are 
willing to undo the arrangement if the applicants really wish it. 
What the applicants say they are entitled to is to have the two 
stations, their own Alphington Eoad station and the defendants' 
large St. David's station grouped for all traffic on the defendants' 
system, wherever it comes from or is destined for. At present 
the defendants charge more for goods to Alphington Eoad than 
for goods to St. David's (except in the case of goods coming 
from one or other of the three lines already mentioned). The 
difference ranges from 2d. to 8d. a ton, according to the class of 
goods. This difference is not based on any mileage calculation ; 
it is fixed with reference to the additional cost of working the 
traffic into Alphington Eoad, that station presenting difficulties 
which do not exist at St. David's ; and it fairly represents that 

additional cost. It is said of this difference that it violates the 

• 

agreement, and further that it is illegal. It is obvious that to 
abolifih it might be of considerable advantage to the applicants, 
for its removal would have the effect of driving some of the 
traffic which now goes to St. David's into Alphington Eoad, 
with the result that the applicants would become entitled imder 
the agreement to rebates and to terminals which they do not at 
present get. But I find nothing in the agreement to entitle the 
applicants to this advantage. It cannot be fair within the 
meaning of the 4th clause that the defendants should be made 
to bear the whole of the extra cost of working the traffic into 
Alphington Eoad merely to enable the applicants to earn a 
share of terminals which they will not otherwise get. Then as 
to the extra charge being illegal. It is, I think, suggested that 
inasmuch as the 2d. to 8d. exceeds the statutory mileage rate 
for the very short distance between the two stations it is illegal ; 
but the charges when the 2d. to 8d. is added never exceed the 
total statutory charge for the whole distance of the transit : that 
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is to say, the goods owner is never cliai^^ed in nil more than the' 
law permits foi the whole joumej. Then, again, it is Boggested 
that because the defendants resort to grouping in other towns 
they are bound to do so in Exeter. But grouping is not oom- 
pulsory. Subject to questions, if any, of undue preferenoe, a 
railway company may group whenever they please, but they are 
never bound to do so ; and they are not bound to do so in tbis 
case. I think the defendants are justified in making the extra 
charge in respect of goods to Alphington Hoad. 

Another complaint was made as to Alphington Road. It was 
said that, whereas the defendants provide carting aocommod&tion 
for their customers at St, David's, they do not provide any- 
similar accommodation at Alphington Head. I think there 
is nothing in this point. It appears that Alphington 
Rood is particularly suitable as a goods station for what are 
called the heavy trade?, such as coal and mineraU, and that 
carting facilities are never provided by railway companies for 
such work. The other and lighter traffic to Alphington Road is 
at present insignificant : if it develops the defendants may think 
it worth while to expend the money necessary for providing 
cartiog facilities ; at present they do not think it worth while, 
and I am disposed to agree with them. Mr. Conoohar, tha 
applicants' expert witness, was doubtful whether, apart from the 
agreement, it would be a businesslike arrangement to provide 
oartiug facilities at Alphington Road, and he based his demand 
for such facilities upon the obligation under the agreement to 
develop the traffic. 

I can well understand the desire of the applicants to have 
everything dono which will attract traffic to Alphington Road. 
Every ton they get into that station increases the rebates under 
clause 12, and entitles them to a share of the terminals. Rut 
these advantages are to be theirs only in so far as they flow 
'~im a reasonable and fair working of the agreement. I do not 

ink it would be either fair or reasonable to require the 

fendauts to provide the carting facilities asked for. 

I have now disposed of the points which arise under the 4th 

use in connection with goods traffic. 

Two other points remain to be considered. The first is under 
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the 10th clause of the agreement, which provides that "the 1905. 
gross amount of all tolls, &c.," are to be divided equally 
between the Exeter company and the Great Western railway. 
It appears that in some cases where the traffic is received by 
the GFreat Western company from another railway to be 
forwarded vid the Ghreat Western railway to a station on the Bigham, J, 
Exeter line, the Great Western railway exacts and receives 
from the other railway an agreed payment to cover the terminal 
at the Exeter line station and also the cost of transferring the 
goods to the Exeter line and carrying them on that line. This 
payment forms a distinct part of the through rate charged by 
the Gh*eat Western railway to the other railway, and is the 
subject of special negotiation. Thus the Great Western railway 
company carry coal which comes from the London and North- 
Westem line along their own line to St. David's at Exeter ; 
they then forward it to Alphington Boad, and from that point 
send it on to Christow. The London and North- Western pay 
the Great Western railway a through rate to Christow, but part 
(1«. 6^.) of this through rate is in respect of the services 
rendered by the Great Western railway in connection with the 
independent Exeter line. The question is as to how much of 
such a receipt can be desaibed as " tolls, &o.," under clause 10. 
It is admitted that so much of it as is charged in respect of 
terminals (namely, Sd. in the particular case of the London 
and North- Western railway) is to be carried to the common 
fund. But as to the residue {U. 3d.) a dispute arises. The 
applicants say that the whole of the residue should be put into 
the conmion purse for ultimate division ; the defendants say it 
should be left as part of the whole through rate and divided on 
a mileage basis as all other rates are. The applicants' argu- 
ment is that the 1«. 3rf. is earned on or by their railway alone ; 
the defendants say it is not; that it is an arbitrary sum 
arrived at by an agreement with the London and North- 
Westem with which the applicants have nothing to do, and 
forms only part of a through rate. I think the defendants are 
right. It is true that the 1«. Sd. would not be earned if it 
were not for the Exeter line ; but that is not the test ; the same 
might be said of the remainder of the through rate. The 
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1905. question is whether it is earned exclosLvely on the Exeter line. 
I do not think it is. I think it forms part of the Ghreat Western 
railway company's through rate and is added partly for the 
trouble and expense necessarily incurred in a transfer of the 
traffic from St. David's to Alphington Eoad, partly for the 
Bigliam, J. transit on the Exeter line, and partly in pursuance of a practice 
existing between trunk railways by which where one railway 
carries forward the traffic partly upon an independent line some 
arbitrary sum is by agreement made to form part of the 
through rate. With such a matter the independent line has no 
concern. When there is a working agreement, such as exists in 
this case, the divisible toll cannot in my opinion be more than 
the mileage proportion of the whole through rate. 

The last point to be dealt with arises on the construction of 
the 12th clause. This clause entitles the applicants to certain 
rebates on interchanged traffic : for example, 10 per cent, on the 
Great Western railway's receipts from traffic arising at any 
place on the Exeter line and carried to any place on the Ghreat 
Western railway, and 10 per cent, on receipts from traffic 
carried from any place on the Gb^at Western and destined for a 
place on the Exeter line. The question is whether this rebate 
is payable upon traffic which is interchanged but neither arises 
at, nor is destined for, any place upon the Great Western rail- 
way. The defendants say no : the applicants say yes. The 
applicants point out that the clause when dealing with places on 
the Great Western railway says nothing about the traffic 
arising at or being destined for those places, and must therefore 
be taken not to so limit the traffic. If this contention is right, 
the applicants are entitled to rebate on goods which merely pass 
over the Great Western railway^s line from or to other railways 
on their way to or from a station on the Exeter line. The 
defendants say that the words ^* carried to or from places on the 
Great Western railway" mean beginning or finishing their 
transit at such places. The point is not without difficulty, and 
I should myself have preferred the contention of the Great 
Western railway, but my colleagues think, and I am not prepared 
to differ from them, that the applicants are right in this matter. 
In conclusion, I desire only to say this, that I think it a pity 
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that a fair opportunity had heen given to the Great Western Exetkb 

railway company of working the agreement, and as to any ^, 

points with which I have not dealt, I desire to say that I agree y^^^ 

with the judgment which Sir Frederick Peel is ahout to read. Ry. Co. 

Bigbam, J. 

Sir Frederick Peel : The Exeter railway company are 
the owners of a railway 8 miles 7 chains long extending from a 
junction with the Teign Valley railway to a junction in Exeter 
with the main line of the Ghreat Western company 1 mile and 
17 chains south of their St. David's station. The Exeter com- 
pany have the use of this station free of rent for all traffic on 
their line, and they have also in Exeter on the Alphington 
Boad, by means of a branch from their line 29 chains in 
length, a goods yard or dep6t of their own. The Bill for the 
construction of their line was opposed by the Great Western, 
but the opposition was withdrawn upon an agreement being 
entered into, by which it was agreed that the Grreat Western 
should work the railway in perpetuity, and in connection with 
their own system, and so as fairly to develop the traffic to be 
accommodated thereby. This agreement is scheduled to and 
confirmed by the Act. 

The line was opened for public traffic in July, 1903, and the 
matter in dispute and referred to us for decision concerns the 
mode in which the line is worked, the Exeter company con- 
tending that it is not a due performance of the agreement ; 
that, for instance, traffic for places to which their line gives a 
readier access than the route rid Newton Abbot and Dawlish is 
diverted and carried by that longer route, and that rates of 
charge are accorded to traders using the goods yard at St. 
David's which are lower than the rates to the Alphington Eoad 
dep6t. It must, however, be observed that the Exeter line as 
an alternative route for traffic between Newton Abbot or other 
places on the South Devon line and Exeter is neither shorter 
nor better than the route vid Dawlish. 

The passenger train service is the first ground of complaint. 
This is mostly a through service. There are five trains for 
through traffic each way daily, and they are timed to give a 
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1905. good connection at the Exeter end with the Great Western 
£zsTEB main line trains to and from Paddington, Bristol, and the 
Kt. Co. North, and at the other end at Newton Abhot with the main 
Gbkat line trains to and from Plymouth and the West. At Newton 
Ry. Co. Abbot the Great Western have a branch railway to Moreton 
Sir P. Peel. Hampstead, and this is joined at Heathfield by the Teign Valley 

railway and forms with that railway a continuous route for the 

traffic of the Exeter line. But the junction at Heathfield is 
not provided with the accommodation necessary for the transfet 
of trains, and for want of this through passengers have to 
change trains at this point, and the complaint is that in the case 
of passengers to and from Moreton Hampstead the trains do not 
correspond, and that passengers are detained from an hour to 
an hour and a half before a train arrives by which they can 
proceed to their destination. Such an interruption of their 
journeys is naturally a matter of complaint, but the explanation 
given is that the Moreton Hampstead line is a single line, and 
that the place where passenger trains can pass each other is 
not at Heathfield but at another part of the line. The remedy 
suggested by the Exeter company is that Heathfield should be 
made the crossing place, but the cost of the structural works 
that would be required to make it so would be considerable, and 
in any case there is nothing in the agreement from which it can 
be inferred that the Great Western are bound to make altera- 
tions at a junction on the Moreton Hampstead line for the 
convenience or development of Exeter line traffic. Another 
means of avoiding the delay is suggested by the Great Western, 
who advise that the Exeter line should be worked by motor-car ; 
and they say that under that mode of working they could run 
right through at Heathfield with the station as it exists, and 
accomplish the entire journey in reasonable time. But the 
Exeter company are averse to their line being worked by motor- 
car. 

There is also a complaint, as regcords the passenger train 
service, that some of the down trains start from Exeter so much, 
sooner than thoy need do for making the connection at Heath- 
field with the ti'ains to Newton Abbot; that they are kept 
waiting at a station on the way fifteen minutes or so merely to 
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fill up the time, and the Exeter company maintain that the 1905. 

stoppages are unnecessary, and that the trains ought to leave Ezbter 

Exeter later. The answer made by the Great Western is that ^^-^y^* 

these trains start from the same platform at St. David's as all Gbbat 

* Westben 

their main line trains going west, that trains from that platform Rt. Co. 
succeed each other at short intervals, and that it has not been sir F. Peel, 
found practicable with due regard to other trains to send off the ""^ 
trains for the Exeter line and to keep the way dear for them 
to the junction at the precise time that suited them best, or that 
was wished by the Exeter company. There is, I think, enough 
in this answer to show that the stops, however vexatious, have 
not been under the circumstances unreasonable, or something 
that is contrary to the agreement. The Great Western have 
quite recently succeeded in shortening them by five or more 
minutes, and it may be hoped that, as occasions offer, further 
improvements will be made. 

Another cause of complaint is that the Great Western decline 
to run trains on the Exeter line on Sundays, although the 
Moreton Hampstead branch has two such trains each way, and 
the Exeter line is an alternative route from Exeter to Moreton 
Hampstead. The Great Western, however, regard a line with 
an old-established service like the Moreton Hampstead branch, as 
standing on a different footing from a line quite recently 
opened, and they state that unless obliged by the necessities of 
the public they abstain as far as possible from adding to their 
Sunday work, and they point out that the Teign Valley line 
which intervenes between the Exeter and the Moreton Hamp- 
stead lines has no Sunday trains. In the Harborne Case (^), which 
was in several respects similar to the one before us, and in which 
one of the owning company's complaints was that the London 
and North-Westem company, which had the management of 
the line under a working agreement, ran no Sunday trains upon 
it, we held that in the absence of proof that trains on Sundays 
were really requisite, and as the London and North-Westem 
did not run trains on Sundays except so far as a case of neces- 
sity or general convenience might be made out, we should not 

0) Ante, Vol. 11. 326. 
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1906. be justified in interfering. Similarly the evidenoe in this case 
has not shown it to be probable that there would be sufficient 
traffic to support Sunday trains, and, as in the case cited, I 
should make no order regarding them. 

The next cause of complaint has reference to goods traffic. 
Sir F. Peel. The distance between Exeter- and places on the Teign Valley 
and Moreton Hampstead railways is less by the Exeter line than 
by the route vid Dawlish; and it is alleged that the Great 
Western do not use the Exeter line for the carriage of goods 
between these places unless specially directed to do so ; and that 
goods that are specially consigned are a day longer in reaching 
their destination in Exeter than goods that, not being so con- 
signed, are carried by the Dawlish route. It is also alleged 
that the goods depdt at Alphington Boad, which is in the 
St. Thomas or manufacturing and business quarter of the city, 
and can be used by traders there at a saving in cartage or 
hauling cost, and without crossing on the level running lines as 
at St. David's, has not the quantity of traffic that it should 
have, partly because the Ghreat Western maintain a carting 
establishment at St. David's but do not undertake collection 
and delivery at Alphington Eoad, and partly because the rates 
are not identical, but are from 2d. to 8d. per ton higher at 
Alphington Boad than at St. David's. Further, it is said that 
as there are several places on the Qreat Western system where 
the Great Western have two or more stations and where they 
group the stations together and give uniform merchandise rates, 
it is a contravention of the provisions of the Traffic Act against 
undue preferences that Exeter should not be similarly treated 
as regards grouping. On the first of these points, viz., as to the 
Exeter line being the reasonable route for Exeter traffic to and 
from the Teign Valley and the Moreton Hampstead lines, it 
appears that since this application was brought the Great 
Western have arranged that the Teign Valley traffic shall, 
unless otherwise consigned, be forwarded by the Exeter line. 
Heathfield traffic should be dealt with in the same manner, 
and the Exeter line would also be the natural and reasonable 
route for the traffic of places north of Heathfield to go by if the 
goods train from Moreton Hampstead was timed to meet at 
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Heathfield the goods tram from that junction to Exeter vid 1905. 
the Exeter line. At present, however, the trains do not meet, Ezibtbb 
and the only route the traffic of places north of Heathfield can p, 

take, so as to reach Exeter the same evening that it is sent ofF, -v^^^ 
is that Hd Dawlish. The Exeter company are of opinion that ^y. Co. 
if their line belonged to the Great Western it would be used for Sir F. Peal, 
this traffic, but objectionable as it seems that the trains referred 
to shotild not suit each other at Heathfield, we have to consider 
that each of them probably runs in conjimction at other points 
with trains of not less importance, which practically fix their 
times, and that their running is also affected by the difficulty of 
working lines which have each only one pair of rails and one 
passing place, and on the whole, so long as one train a day will 
take all the goods requiring to be forwarded, we have no proof, 
I think, that the Qreat Western could do better, or, that in 
what they do preference is intentionally and unduly given to 
their own route. I may add, before leaving the question of the 
use made of the Exeter line, that all traffic coming from places 
west of Newton Abbot and destined for stations on that line is 
now carried by the Qreat Western vid Heathfield. Traffic, 
however sent from those places, and which has Exeter for its 
destination, will probably still be sent tnd Dawlish, as the rate 
is stated to be from 2d. to 8d. higher at Alphington Boad than 
at St. David's. 

The other part of this branch of the case has reference to the 
goods dep6t at Alphington Boad, and on the two points of 
collection and delivery and grouping, or giving Alphington 
Boad the St. David's rates without addition, I do not think the 
Exeter company have valid ground of complaint. We, of 
course, have no power imder ordinary circumstances to prevent 
ar railway company from charging according to length of transit, 
but the Great Western ought, it is said, to group in Exeter 
beoanise they group at other towns, where, as in Exeter, they 
have' more than one station. But while a railway company 
may under section 29 of the Act of 1888 charge the same rate 
to places differing in distance, their doing so in one district does 
not' oblige them to take the same course in another, unless their 
ax^on'is itijurioua to some person in a manner that contravene'9 
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1905. the Traffic Act of 1854, and we have had no evidence that the 

KxETEB advantages incidental to grouping have enabled anyone in 

^'^^ ^' London, Bristol, or elsewhere where grouping is applied, to 

Gbbat obtain an undue preference over anyone in Exeter. As to 

Western *■ " 

Kt. Co. collection and delivery, we cannot, I think, call upon the Gfreat 
Sir F. Feel. Western to perform that service at Alphington Boad. Traffic 
of all kinds, and to and from any railway, and at. carted oif 
station to station rates, may of course be sent to that dep6t| and 
the company must give every facility in their power as well atf 
the usual rebates to customers carting for themselves or to 
carriers employed to cart for them ; but carriage by railway or 
between station and station seems to be all, as far as the trans- 
port of goods by themselves is concerned, that the company 
undertake by their agreement to work the Exeter line ; and 
apart from agreement or other special ground, it could not be 
held that a company may not cart to and from their principal 
goods depot without thereby becoming liable to cart to and 
from any other depdt in the same place, at which they may 
also receive and deliver goods. There is at the same time a 
traffic of the Exeter line which the Great Western are required 
to collect and deliver. They are by Article 9 of the agreement to 
accommodate in their Exeter station, free of all charge, the 
Exeter company's traffic, and as they provide a carting staff ai 
St. David's and collect and deliver on their own account they 
must perform the same service for any Exeter line traffic using 
that station under Article 9. 

The Great Western make a higher charge for goods dealt 
with at the Alphington Road dep6t than they do at St. David's, 
goods to Exeter excepted that are carried by the Exeter 
railway, the senders of which are allowed to consign them to 
St. David's notwithstanding its further distance at the rates 
chargeable to Alphington Boad. At the time the present 
application was brought the extra charge on goods from 
London, Bristol and places east of Exeter varied from 4d. to 
lOd. a ton according to their class (" B " to " 5 ") and from 2rf. 
to 8d. on goods from the Plymouth side, but it has now beexl 
made uniform at from 2d. to 8d, a ton. The Great. Western 
justify the difference on the ground that the two stations are 



EAILWAY AND CANAL TRVFFIC CASES. 203 

more than a mile apart, and that even when goods for Alphington 1905. 

Eoad are forwarded from the Plymouth side and go on from Ezbteb 

Newton Abbot Hd Dawlish, they have to be first carried past \, 

the junction into St. David's because of there being no exchange ^^"^* 

sidings at the junction, and they say that, measured by services By. Co; 

rendered, and not by mere mileage, the difference in charge cOr F. Feel: 

that is made between St. David's and Alphington Boad is fair, " 

and not open, as alleged, to objections on legal grounds. They 

give as an illustration traffic in Class B carried at a through 

rate from Paddington to Exeter (Alphington Eoad). The 

through rate is made up of what the Great Western can charge 

under their Bates Act, and of what may be charged under the 

Bates Act applicable to the Exeter line, and as regards, the 

portion which is Great Western, the charge for conveyance from 

Paddington to the junction with the Exeter line is Jiigher by 

2d, a ton than the charge to Exeter (St. David's). This sum is 

admitted to be more than is chargeable for the short distance 

from St. David's to the junction, and to be liable to reduction if 

the rate for traffic going from Paddington to St. David's and 

no further, and the rate for traffic going from Paddington to 

St. David's and beyond must be equal, the distance so far and 

cost of carriage being precisely the same in both cases. But the 

Great Western deny being obliged to make them equal, and 

they say that the rates to St. David's and to the junction with 

the Exeter line are for different journeys and to different 

termini, and may be fixed independently of each other, and are 

each a single sum, and that if in point of cost of conveyance one 

journey costs as a whole more than the other, and the difference 

between the rates charged is only such as corresponds to the 

difference of cost, it is immaterial that the rates do not work 

out at the same sum per mUe over such distances as are common 

to both journeys. This, I think, i3 a correct view, and affords 

a sufficient ground for the larger charge. The other portion of 

the through rate is for the Exeter line. The rates on this line 

are appointed by the Great Western, but the agreement, it 

ought to be remarked, has no provision about the fixing of rates. 

It states what is to be done as regards the maintenance of thd 

line, its use and working, and the apportionment of receipts, 
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Sir F. Peel. 



but makes no reference to the fixing of rates. In this respect 
it differs from the agreement for the working of the Teign 
Valley railway, which by Article 19 expressly authorises the 
Great Western to fix the rates on that line, and, in the case of 
any agreement made under Part III. (working agreements) of 
the Bailway Clauses Act, 1863, if the parties intend that the 
fixing of rates shall be one of its purposes, it must explicitly be 
stated to be so, or it would not come within it. 

A question has arisen affecting the rebate payable imder 
Article 12 of the scheduled agreement. The receipts from inter- 
changed traffic are divisible of course between the two com- 
panies, but, in certain circumstances the Exeter line is entitled 
to receiye in addition to its own proportion of the receipts a 
percentage of the Great Western's proportion. Interchanged 
traffic is defined to be traffic arising at or destined for places on 
the Exeter railway, and carried to or from places on the Great 
Western railway, but exclusive of any proportion due to lines 
worked jointly or worked by the Great Western Company. The 
question to be determined is whether traffic can be said to be 
carried to or from places on the Great Western which does not 
terminate or arise at such places, but is there received from or 
handed to another company. I think it can, and that receipts 
from such traffic are subject to the rebate. Interchanged traffic 
to be chargeable in this way must arise or terminate at places 
on the Exeter line : that is to say, must be traffic which the 
making of the Exeter line has produced and which the Great 
Western would never have had the benefit of carrying on its 
own system but for the existence of the Exeter line. The Great 
Western reaps this benefit equally whether the traffic at the 
places to or from which it is carried is there exchanged with 
another railway company or with a carrier by road, and on this 
account it is not less reasonable that Article 12 should apply in 
the former case than in the other : and it was, I think, with the 
intention that it should so apply, that whereas as regards places 
on the Exeter line it is required that the traffic should arise or 
terminate at them, it is made enough as regards places on the 
Great Western that the traffic should be carried to or from 
them. 
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The mode of dividing receipts from joint traffic is not provided 1905. 

for by the agreement, but in practice they are divided in ^xxtbr 

mileage proportions. The Exeter company, however, say that ^'- ^®- 

there are cases where their line does not get its due share by Gsbat 

Wkstkbn 

that mode. Thus coal is sent to a station (Christow) on the Rr. Co. 
Exeter line vid the Great Western from a station on the London $ix pTpeel. 

and North- Western at an agreed through rate of 9«. 8rf. per 

ton, which includes a toll of Is, Qd. for the Exeter line. This 
rate, after deduction of the 1«. 6d. and of a Sd. terminal for 
the sending end, is divided by mileage between the London and 
North- Western and the Gbeat Western, and the Great Western 
receive for their distance to the junction with the Exeter line, 
194 miles, 6«. lOrf. To this sum when dividing with the 
Exeter company they add the Is, 6d. toll less the 3^. terminal 
at the receiving end, making together 8s, Id,^ and their length 
of line being 194 miles, and the Exeter lines to Christow eight 
miles, a mileage division gives them 7s. 9'16f/. (or ll'16rf. more 
than in the division for the same distance with the London and 
North- Western) and 3*84fl?. to the Exeter. In this way the 
Great Western receive nearly two-thirds of the special toll, but 
the Exeter company claim that the whole of it properly belongs 
to their line. This claim I should allow, for it seems to me 
that where a special toll is, as in this case, given to a line in 
consideration of its short distance or other circumstances of a 
peculiar character, it ought in a division to be retained by that 
particular line, and that other lines should not participate in it. 
Of course, all receipts credited to the Exeter line are divided 
equally between the Ghreat Western and Exeter company. 

The line of the Exeter company connects by a short branch 
with the C^ty Basin, and the company complain that the traffic to 
and from the basin — such as coal, china clay, and zninerals which 
their line was constructed to accommodate — is diverted to 
Teignmouth Quay owing to the rates on City Basin traffic, for 
which the Exeter line might well be used, being higher in pro- 
portion than the corresponding rates for Teignmouth Quay, 
which is served by a Une that is Great Western only. Tables 
have been put in showing the difference in the comparative 
rates per ton per mile, and I think the agreement justifies the 
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1905. Exeter company in asking that the difference may not be 



greater than can be accounted for by any greater cost at which 
it.^^' ^^^^^ 1^^® is worked as compared with the line which is wholly 

^Gbeat Great Western. 

Bt. Co. As to the rest of the complainants' case, as set forth in the 

8irF. PeeL application, some points were disposed of before the hearing by 
measures taken by the Great Western to meet them ; and as to 
the remaining matters on which the parties haye been heard, 
such as the form in which monthly accounts of traffic receipts 
are rendered, the calculation of terminals according to the 
amounts recognised in the Clearing House instead of at their 
statutory amounts, and the deduction of a service terminal 
from the gross receipts of the Exeter line, it is not necessary to 
refer to them in detail, as it appeared to the complainants that 
they could now be dealt with by agreement, and should be 
reserved accordingly. 

Mr. Gathorne-Hardy : With regard to the main contention 
of the applicants I agree with the judgments already delivered, 
and do not think it necessary to go into the details again. The 
application was founded on the assumption that the defendants 
had either designedly or carelessly starved the applicants' line^ 
and unduly preferred their own, and a number of small points 
were complained of in order that their cumulative effect might 
lead the Court to the conclusion that the obligation to work 
the line ''so as fairly to develop the traffic" had not been 
carried out. I agree that this contention has not been estab- 
lished, and that the defendants have carried out in substance 
their obligations both as regards passenger and goods traffic. 

I need only add a word or two as to the points imder the 
10th and 12th sections of the agreement. With regard to 
section 10 the point was whether, on coal carried over the Great 
Western system from a place on some other line, say Tamworth 
on the London and North- Western railway to Christow (or 
other places) on the applicants' system, the applicants <are 
entitled to any greater share of the toll than the terminal and 
their mileage proportion of the distance travelled. I fail lo see 
any principle upon which any claim to different treatment can 
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be justified. It seems to me that it would be unusual to 
examine the question how far various portions of the route oyer 
which the journey was taken contributed to earn the toll, and I 
think that the usual method adopted bj railways of dividing on 
the principle of mileage and terminal is the most convenient to 
all parties. 

As to the point on the 12th section, the words are somewhat 
obscure, but I think the words " carried to and from " include 
cases where the ultimate destination is on other Hues. The 
rebate is only given on the defendants' proportion of receipts, 
and would not include the terminal if earned by a '* foreign 
line." I see no reason in principle why the earnings in such 
cases should be excluded from the rebate, and I think that the 
intention of the parties was to include them. 
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[Solicitors for the Exeter railway company: MayOj Elder 
8fCo. 

Solicitor for the Great Western railway company: jB. if. 
Nelson."] 
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ACCOMMODATION OF TBAFFIC. See FaciliiieB, Due and Beasonahle, for 
Traffic, 

BOOK OF BATES. See Distinguishing RaUs. 

CANAL. See Facilities^ Due and Reawynahle^ for Traffic^ 2. 

CABTAGE. See Undue Preference, 2 ; and Increase of Boies, 2. 

OHAEGE FOR CONVEYANCE, what it includes . . . 84, 85 

CLASSIFICATION OF GOODS. 

Addition thereto by Board of Trade — Article not clearly within Descrip* 
Hon, 

By seotiooL 20 of the Great Western Bailwaj Company (Rates and Charges) 
Older Confirmation Aot, 1891, it is enacted that : — "In respect of any merchan- 
dise or article of any description which is not specified in the classification, the 
oompany may, unless or until such merchandise or article is duly added to this 
elassification and schedule pursuant to sub-section 11 of section 24 of the 
Railway and Canal Traffic Act, 1888, make the charges which are by this 
Schedule authorized in respect of merchandise and things in Class 3.'' 

By an order made in pursuance of their powers under section 24, sub- 
section 11, of the Railway and Canal Traffic Act, 1888, the Board of Trade 
added to Class 5 of the classification the following : — '* Extracts and essences 
for human food." 

The railway company under this order claimed to charge for the carriage of 
<* Virol" under Class 5 as being an extract or essence for human food. The 
ingredients of ** Virol" are as follows :— Malt extract, lemon syrup, animal fat, 
egg^, glycerine, salt and fiavouring^. 

Previous to the abore order of the Board of Trade the railway company 
carried ** Virol " under Class 3 as an article not specified in the classification. 

Seldf that " Virol " was a mixture of different component parts rather than 
an extract or essence, and that, as it did not come clearly within the expression 
** Extracts and essences for human food," the railway company must continue 
to carry it under Class 3 as being undassafied. 

Bovrilf Limited, and Virol, Limited v. Oreat Western By, Co. . 151 

B. 14 
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COAL TBAFFIC. See Undue Preference. 

CONSIGNEE, right of, to complain of rate paid by consignor ... 70 

DECISIONS OF RAILWAY COMMISSION, 

Since its commencement binding on the Court 154 

DELIVERY OF TRAFFIC. See Facilities, Due and Beasonahle, for Traffic. 

DEMURRAGE. See Detention of Private Trucks by a Railway Company during 
IVatisit, 

DETENTION OF PRIVATE TRUCKS BY A RAILWAY COMPANY 
DURING TRANSIT. 

Trucks not belonging to the Railway Company — Detention by Railway 
Company during Transit— Reasonable Period — Demurrage. 

By section 6 of the sohedule to the London and North-Weetem Railway 
Company (Rates and Charges) Act, 1891, it is enacted that : — *' Where mer- 
chandise is oonTeyed in trucks not belonging to the company the trader shall 
be entitled to recover from the company a reasonable sum by way of demurrage 
for any detention of his trucks beyond a reasonable period." 

Held, that this section applies to a claim for detention of the trucks during 
transit, and not only where the detention has occurred before or after transit. 

The applicants sent coal in owners' trucks from the cc^lieries to their own 
sidings in London by the defendants' railway. The distance varied from 100 
to 150 miles. In one year, out of a total number of 467 trucks, 425 were 
delivered in three days or under ; and 266 of these in two days or under ; the 
average time occupied being about two and a half working days. 

The applicants claimed demurrage on 33 trucks — 19 of which had taken four 
days, 12 five days, one six, and one seven days to perform the journey. 

Held, that imder the then existing circumstances a primd fctcie case was made 
out against the railway company whenever a journey occupied more than three 
days— that being a *' reasonable period," having regard to the average duration 
of the journey. 

Held, further, that the sum of 6i. per 10- ton truck ^p^ dienx was a reasonable 
sum for detention beyond such reasonable period of three days. 

Charrington, Sells, Dale & Co. y. London and North-Western 
Ry.Co 171 

DISTINQUISHINa RATES. 

Rate Book — Quantum for Conveyance and Quantum for ** other Expenses^* 
— Ord^ of Court to Distinguish. 

The Regulation of Railways Act, 1873, s. 14, after making it obligatory 
upon railway companies to keep rate books showing every rate charged, and 
for what distance, enacts : — *' The Commissioners may from time to time, on the 
application of any person interested, make orders with respect to any particular 
description of traffic, requiring a railway company or canal company to distin- 
guish in such book how much of each rate is for the conveyance of the traffic on 
the railway or canal, including therein tolls for the use of the railway or canal, 
for the use of carriages or vessels or for locomotive power, and how much is for 
other expenses, specifying the nature and detail of such other expenses." 
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DISTINGUISHING BATES— conftnued. 

Seldy by the Court of Appeal, that a railwaj company do not comply "snth 
an order of the Railway Gomnusaioners under this section unless they state the 
amount charged in the rate for each of the sernoes other than conveyance. 

The Railway Commissioners have a discretion under this section as to what 
they will order, and, if they think fit, will refuse to order the insertion of the 
required information in the rate book, provided it be g^ven to the trader. 

PickforiTSf Limited y, London and North-Western By, Co. .164 

DIVEESION OP TEAFFIO. See Working Agreement. 

DUE AND SEASONABLE FACILITT. See Fadliti^, Due and Reasonable, 
f(yr Traffic. 

EQUALITY OF CHARGE, See Undue Prefwence. 



FACILITIES, DUE AND REASONABLE, FOR TRAFFIC. 

1. FaciliUes under Amalgamation Act — Connecting Trains. 

By the Caledonian and Scottish North-Eastem Railways Amalgamation Act, 
1866, the Caledonian company are to give 'to aU traffic passing to or from the 
lines of the North British company from or to the lines of the Scottish North- 
Eastem company (now Caledonian company), ''all such facilities as are usual 
or useful for the convenient working or development of railway traffic," includ- 
ing, among other things, '' conveniently timed and arranged trains," and ''to 
accommodate, manage and forward such traffic, and g^ve such facilities, in- 
cluding ordinary waiting for trains, as efPectually, regularly and expeditiously, 
as if it were their own proper traffic, or traffic which they were desirous of 
cultivating to the utmost." 

Jleldf that the word "ordinary," as applied to waiting for trains, has no 
definite meaning in railway practice. 

Seld, further f (1) that in the case of a local branch Caledonian train with 
which a North British train was timed to connect at Perth (in the sense that it 
was timed to arrive half an hour or less before the Caledonian train was timed 
to leave Perth), it should be detained for five minutes ; and if the connecting 
train were then signalled from the signal box immediately outside Perth station, 
such further time as would enable passengers travelling by the train so signalled 
to join the Caledonian train ; the North British company being bound to give 
notice five minutes before the time the Caledonian train was due to leave, if 
there were no possibility of such connection ; (2) that, in the case of a Caledonian 
west coast main line train legitimately competing with the North British com- 
pany's east coast service, with which a North British train was timed to connect 
at Perth, the Coiirt, taking into consideration the relative number of passengers 
in the two connecting trains, would not order its detention for any definite time ; 
but that the main line train should not be allowed to start from Perth, if the 
North British train should have been signalled from the signal box immediately 
outside Perth station, imtil the passengers had been duly transferred. 

North British By» Co. v. Caledonian By. Co 27 

14(2) 
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PACILrriES, DUE AND REASONABLE, FOE TBAPFIO— con^ntwi. 

2. Canal — Ohligation of Canal Company to keep Branch open for Traffic 

A canal company were authorized by their special Act, passed in 1793, to 
constroct a canal for navigable parposes, to levy rates, and to constraot 
(amongst other things) reservoirs and feeders for supplying the canal with 
water; and all persons were to have the right of navigating and using the 
canal on payment of the specified rates, the owners of adjoining lands having 
some special privileges of navigation. Under this power to make feeders, a cut 
or branch from the main canal, some seven miles in length, was begun, and by 
a special Act passed in the following year, the company were '* authorized and 
empowered to make navigable " this cut which was at first intended to act only 
as a feeder in supplying the main canal with water, and to make applicable to 
it the provisions of 33 Geo. 3, authorizing the canal company to levy tonnage 
and wharfage rates, and owners and proprietors of adjacent lands to use it for 
the carriage of their goods. 

The cut or branch was opened for traffic before the year 1800, and it was 
regularly used from that time by the owners of land and others down to 1898, 
when, in consequence of a long-continued drought, the water in it, except as to 
the part nearest the main canal, one mile and a half in length, was drawn off 
by the canal company, and used to replenish their main canal reservoirs. 
Although no difficulty from want of water now exists, the canal company 
refused to re-open the dosed part of the branch for traffic. 

Upon complaint by adjoining landowners that contrary to the provisions of 
section 2 of the Railway and Canal Traffic Act, 1854, and of section 1 of the 
special Act (34 G(eo. 3, c. xxiv.), they are prevented from using the branch for 
the transmission of goods upon it, the canal company proved that, having 
regard to the dwindling traffic on the branch, the very large cost necessary to 
reinstate it, and the extra cost of maintaining it, if opened, owing to the porous 
nature of the chalk soil through which it was constructed, the traffic would not 
be sufficient to compensate them for the ouUay. 

ffeldf that as the provision in the second Act to make the cut navigable was 
permissive only and not obligatory, and as the power under the earlier Act to 
make the branch as a feeder was not taken away by the power in the second 
Act to make it navigable, the company were entitled to keep the cut or any 
part of it open as a feeder only without thereby incurring any obligation to 
maintain and keep it open for traffic ; that the mere fact that the company kept 
a part open for traffic did not impose upon them the obligation of keeping the 
whole branch open for traffic ; and that the Court could not, under colour of 
ordinary reasonable facilities under the Traffic Acts, order the company to woris 
what they were not otherwise compellable to work, and were not in &ct work- 
ing ; and, further, upon the facts that as the cost of restoring and maintaining 
the branch for traffic would be far in excess of any advantage which could 
accrue either to the applicants and other landowners and traders using the 
branch, or to the canal company themselves, the facility claimed was not 
reasonable. 

As an integral portion of the branch was maintained for traffic and tolls 
levied thereon, the entire branch, as being one concern, came within section 2 
of the Railway and Canal Traffic Act, 1854, and the onus was thrown on the 
canal company of showing that they had reasonable grounds for not reinstating 
the branch, which upon the facts proved they had done. — ^Per Sir Frederick Peel. 
Lord Rothschild and Others v. Grand Junction Canal Co, . . 141 
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GENERAL OEDERS TO DELIVER GOODS TO A PARTICULAR 
CARRIER. See Undue Preference, 2. 

GROUP RATES. See Undue Preference, 1, 9. 



INOEEASE OP RATES. 

1. Quare, wheiheir under seotdon 1 of the Railway and Canal Traffic Aot, 1894, 
a railway company can be called upon to justify the increase of rates which 
have been lowered since December 31st, 1892, bnt re-raised to a point not 
exceeding the level of 1892. 

Millom and Askam Hematite Iron Company, Limited y. 
Fumesa By, Co,, North-Eaetem By, Co,, and London & 
North'Weetem By. Co 1 

2. Justification of Increase — Order of Court against Undue Preference — 
Bon& fide Obedience thereto. 

Where a railway company can show that, in complying with an order of the 
Court against undue preference, a levelling down of the rates at other similar 
places, proportionate to the amount of the rate complained of, would involve a 
great risk of serious loss, a levelling up or increase of such rate or charge 
complained of is reasonable. 

Quare, whether section 1 of the Railway and Canal Traffic Act, 1894, applies 
to an increase made in bond fide obedience to an order of the Court against 
undue preference. 

. Upon a complaint by millers, at Hull, under section 1 of the Railway and 
Canal Traffic Act, 1894, that the North-Eastern railway company had, in August, 
1901, directly and indirectly increased the rate for carriage of flour from Hull, 
by refusing to perform the service of cartage in Hull without extra charge, and 
by refusing to allow traders performing their own cartage the former rebate 
(which varied from 6<^. to 1«. per ton) ; and that such increases were unreasonable : 
— SeU, that the railway company having shown that the- increase was made 
in bond fide obedience to an order of the Court, to avoid a preference found 
undue, by levelling up the rate at HuU to that at Gh>ole, and also having shown 
that the levelling down of rates at other similar places to the Hull standard 
would risk an annual loss of 10,000/. ; the increases complained of were 
reasonable. 

Bishworth, Inglehy <b Lofthouee, Limited, and Others v. North' 
Eastern By, Co 34 



JURISDICTION OP RAILWAY COMMISSIONERS. 

1. Under section 14 of the Regulation of Railways Act, 1873, to order a 

railway company to distinguish a rate in a rate book . .154 

2. Under section 1 of the Railway and Canal Traffic Act, 1894, to order a 

railway company to justify the increase of rates which have been 
lowered since December 31st, 1892, but re-raised to a point not 
exceeding the level of 1892 1 
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MAILS, CONVEYANCE OF. 

Mectaure of Remuneration to the Railway Company — Deductions from 
Parcels Rates — Charges for Travelling Sorters at Season Ticket Rates — 
Special Trains — The Railways {Conveyance of Mails) Act, 1838 
(1 <fc 2 Vict, c. 9S)— Regulation of Railways Act, 1868 (31 <fc 32 Vict, 
c. 119), s, Ze—Conveyance of Mails Act, 1893(56 & 57 Vict. c. 38), «. 1. 

Upon an application to determine the amount of the remuneration to be paid 
per annum by the Postmaster-Gfeneial to the Great Western railway company 
for the conyeyance of maiU on their railway, and for the services performed and 
accommodation provided by them in connection therewith : — 

Jleld, that to arrive at a *' reasonable remuneration " to be paid to the railway 
company for the conveyance of mail bags, the railway company's ordinary scale 
of rates for parcels should be applied less certain deductions to countervail 
expenses incurred by the railway company in carrying parcels for the public, 
and not incurred in case of the mails, viz. : 25 per cent, for terminal services, 
and 10 per cent, on account of the substantial differenoe between mail bags and 
parcels in the quantity of the bags, and the regularity with which they are 
supplied for conveyance. 

The railway company claimed to be paid full passenger fares for servants of 
the Post Office travelling in the sorting carriage. The Fostmaster-Gteneral 
objected to make any payment for the space occupied by the sorters in the 
carriagfe, on the ground that as the carriages are paid for, the sorters at work in 
them should travel free of charg^. 

Seld, that the railway company should be paid for the conveyance of sorters 
and other servants of the Post Office at season ticket rates. 

The railway company claimed to charge for ^* rent " for sites of letter boxes 
at stations, and for conveyance of mails by omnibus. 

Held, that such matters were outside the question of conveyance of mails by 
train ; but charges were authorized for the use of the company's premises by 
the Post Office staff, and for assistance in transferring mails rendered by the 
servants of the railway company. 

Cheat Western Ry, Co, v. Postmaster -General . . . .11 

PASSENGER TEAFFIC . . . . . . . .11,27,99,182 

POST OFFICE. See Mails, Conveyance of. 

PEAOTICE of Commissioners not to oTemile their preyious decisions 

approved of by Court of Appeal 167 

PEEFEEENCE, UNDUE. See Undue Preference. 

PBIVATE TEUCKS. See Detention of Private Trucks by a Railway Company 
during Transit. 

EATE BOOK. See Distinguishing Rates. 

EATES AND CHAEGES OEDEE CONFIEMATION ACTS, 1891 and 1892. 

Sect. 5 of Schedule 81 

Sect. 6 of Schedule 171 

Sect. 7 of Schedule 81 
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SBEVIOES EENDEBED IN CONNECTION WITH SIDINGS NOT 
BELONGING TO A BAILWAY COMPANY. 

1. Haulage — Signalling — Clerkage and Checking — Railway Rates and Charges 
Order Confirmation Acts, 1891 and 1892, se, 5 and 7 of the Schedule, 

By section 5 (sab-BOction 1) of the Railway Bates and Charges Order Con- 
firmation Acts, 1891 and 1892, a railway company may charge, in addition to 
the tonnage rate, a reasonable sum for certain aeryioes rendered to a trader at 
his request, or for his convenience, including (tn^^* aha) services rendered by 
the company at, or in connection with, sidings not belonging to the company, 
and the collection or delivery of merchandise outside the terminal station ; and 
by section 7, nothing in the Act contained shall prevent the railway company 
from making and receiving, in addition to the charges specified in this schedule, 
charges and payments by way of rent, or otherwise for sidings or other structural 
accommodation provided or to be provided for the private use of traders, and 
not required by the company for dealing with the traffic for the purposes of 
conveyance. 

Meld, as regards section 5, that services at or in connection with siding^ not 
belonging to the company include any service done by a railway company in 
the delivery of traffic which is not incidental to conveyance, and which is occa- 
sioned by the place of delivery being at a private siding. 

Quart, whether under section 5 the power to charge for services rendered by 
a railway company in connection with sidings not their own includes power to 
charge for providing the site and oonstmoting the lines on which the services 
are rendered. 

The Fumees railway company claimed to be entitled to charge Messrs. 
Vickers, Sons and Maxim, under sections 5 and 7, the sum of 6i. per ton by 
way of addition to the tonnage rate on coal delivered to the premises of Messrs. 
Vickers, known as the Naval Construction Works, at Barrow-in-Furness, for 
services rendered by the railway company at, or in connection with, the sidings 
at the Naval Construction Works, and also by way of rent or otherwise for 
siding^ or other structural accommodation provided by the railway company for 
the private use of Messrs. Vickers connecting the Barrow gfoods station with 
the Naval Construction Works, and not required by the railway company for 
dealing with the traffic for the purposes of conveyance. 

As to these services it was proved that Messrs. Vickers' coal traffic, on airival 
at the Barrow gfoods station, is shunted o£P the running line by the train engine. 
It is then attached to a yard eng^e and taken to sidings in that part of the 
Barrow g^oods yard where there is a branch line belonging to the railway 
company, but not constructed under statutory powers, with which, at a distance 
of 64 chains from its commencement, Messrs. Vickers have connected their 
works by private sidings. From the sidings in Barrow goods yard the coal 
traffic is didly, at regular intervals, hauled over the branch line by the railway 
company, and delivered to Messrs. Vickers at their junction with the branch. 
The transit of Messrs. Vickers' traffic from Barrow goods yard to their private 
sidings is done by an engine specially employed on that work. The engine 
leaves the yard at stated times, taking with it whatever traffic has then arrived. 
When not engaged on these journeys, it is occupied in the Barrow goods yard 
in shunting Messrs. Vickers' traffic, and otherwise preparing it for removal, and 
in one way or another, hauling or shunting, the whole day's time of one engine 
throughout the year is spent upon this traffic. 
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Held, that the Bum of 6<^. per ton is a reasonable sum to be (diarged by tlie 
railway company to Messrs. Vickers for hanlage of trockB of ooal, shnxLimg', 
-working signals, and for clerkage and checking, in respect of the delirecy of 
the coal traffic of Messrs. Tickers from Barrow goods station to the sidings at 
their premises at Barrow-in-Fomess, known as the Naral Gonstmotion Works. 

Fumesa By, Co, y. VickerSf Sons and Maxim, LimUed; Vickers, 
Sons and Maxim v, Fumesa By, Co. . . , .81 

STATUTES. 

17 & 18 Vict. c. 31 (Railway and Canal Traffic Act, 1854), 

8. 2 . . 38, 63, 70, 77, 89, 99, 105, 125, 182 
8. 3 94 

31 & 32 Vict. c. 119 (Regulation of Railways Act, 1868), 

8.36 11 

36 & 37 Vict c. 48 (Regulation of Railways Act, 1873). 

8. 8 27, 182 

8. 14 154 

51 & 52 Vict. c. 25 (Railway and Canal Traffic Act, 1888), 

8. 10 151, 182 

8. 24 . . . . . . . . .151 

8. 27 63, 70, 77, 89, 125 

s. 29 1 

56 & 57 Vict. c. 38 (Conyeyance of Mails Act, 1893), 

8.1 11 

57 & 58 Yict. c. 54 (Railway and Canal Traffic Act, 1894), 

8. I 1, 34 

And see Batea and Charges Order Confirmation AcU, 1891 and 1892, 

TRAFFIC FACILrriES. See Facilities, Due and Beasonable, for Traffic 

UNDUE PREFERENCE. 
1. Group Bates, 

A railway company carried coke to certain ironworks, and grouped them. 
Upon complaint by the owners of one of such works that the group rate created 
an undue prejudice to them, and an undue preference to their competitors in 
the group, the Railway Commissioners held that the railway company had 
not created an undue preference. Subsequently the railway company took one 
of the ironworks out of such group. Upon complaint that the Railway Com- 
missioners having declared the grouping of these various ironworks to be reason- 
able, the railway company were not justified in taking works out of the group- 
ing in which they had been so included : — 

Held, that section 29 of the Railway and Canal Traffic Act, 1888, did not 
prevent a railway company from grouping de noro, or dissolving a group, or 
taking one place out of it in the sense of leaving the others in, and not putting 
that one in. 

Millom and Askam Hematite Iron Co,, Limited y. Furness By, 
Co,, North'Ecutern By. Co,, and London and North" 
Western By, Co 1 
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2. Undue Preference of Carriers— Special Agents— General Orders for Delivery 

given by Consignees — Special Services, 
A railway oompany employed Meflsn. Wordie, a firm of oaniers, under a 
oontraot, to deliver all gpoods carried by the railway company to Dublin at 
cartage rates, and not invoiced to be delivered by any particular firm of carriers. 
Ninety-five traders in Dublin sent to the railway company general orders to 
hand over to Messrs. WalUs (another firm of carriers in Dublin) for cartage all 
inwards traffic consigned to them. Such orders were in the following form : — 

Dublin, 190 . 

To the Great Northern railway company (of Ireland). 
All goods and empties arriving at your station for (no matter 

how consigned or addressed), please hand to agents, John Wallis 

and Sons, for delivery until farther orders. 

The railway oompany refused to recognise or act upon such general orders. 

Seld, that in view of the inconvenience which the recognition of such g^eneral 
orders would entail on the public and the railway company, and the small and 
irreg^ar consignments of traffic carried for the traders giving such orders, 
the refusal to obey such general orders was not a denial of reasonable facilities 
for the delivery of traffic, nor an undue preference of Messrs. Wordie. 

Farkinton v. Great JFettem By. Co, {ante, Vol. I. 280 ; L. R. 6 C. P. 644), 
distinguished. 

The railway company, under their contract with Messrs. Wordie, paid them 
1«. 7d, per ton for the cartage of collected and delivered traffic in Dublin, but 
allowed Messrs. Wallis only U, Zd. per ton for similar services. The raQway 
oompany all^g^ that the payments were really the same, viz., U. Zd. for 
cartage ; and that the id. extra which Messrs. Wordie got was paid them for 
special services, in their capacity as agents, rendered to the raQway oompany. 

Heldf that id. per ton was an excessive allowance for the special services, and 
that the payment thereof constituted an undue preference by the railway oom- 
pany of Messrs. Wordie to the prejudice of Meesrs. Wallis. 

John Wallis and Sons t. Great Northern By, Co, {Ireland) , 38 

3. CocU Traffic — Guarantee of Qtuintity. 

The applicants, the owners of a colliery on the defendants' railway, consigned 
coal for shipment over the defendants* railway to the defendants* Alexandra 
Dock at Hull, a distance of 51 miles 7 chains, and were charged 2#. 7d. per ton. 

Hie D. oompany also owned oollieries on another branch of the defendants* 
railway, and competed with the applicants in sending coal for shipment to the 
Alexandra Dock at Hull, a distance of 56 miles 24 chains, and were charged — 

(a) For any quantity up to 200,000 tons a year, 2a. 5d. per ton. 

(b) From 200,000 to 300,000 tons a year, 2«. id. per ton. 

(c) For any quantity above 300,000 tons a year, 2s. Zd, per ton. 

These rates were charged to the D. company under a gpiarantee given to the 
railway oompany to send a minimnm quantity of 200,000 tons of shipment coal 
per annum, which in practice came up to about 500,000 tons per annum during 
21 years from 1891. 

It was proved that the applicants sent only some 60,000 tons of coal a year, 
and that in the case of shipment coal it was necessary that there should be a 
large and constant supply so that the railway comi>any could make their ship- 
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ment arrangements with certainty and regularity, and, further, that the railway 
company were willing to carry the applicants' coal at the same- rates as the 
D. company's coal if the applicants would giye a like guarantee as to quantity. 

Heidi that under the circumstances the difference of 2d. a ton up to 200,000 
and the still g^reater difference for larger tonnage was justified, such difference 
heing made by the railway company in good faith for the protection of their 
own interest, and in the belief that the guarantee was worth to them the 
difference. 

SettibUy that such difference of charge would not be justified if the applicants 
sent quantities of coal comparable to those which the D. company sent, and 
promised from month to month, without any guarantee, a sufficient continiianoe 
of supply to enable the railway company to make all necessary arrangeDienta 
for shipment. 

Under section 27 of the Railway and Canal Traffic Act, 1888, the Court will 
take into consideration any droumstance which makes it better worth the while 
of the railway company to carry the traffic of one trader rather than the iraific 
of another. 

HickUton Main Colliery Co,, Limited v. HuUf Barndey and 

West Riding Junction By, and Dock Co 63 

4. Coal Traffic — Shipment Bates — Bight of Consignee to Complain of Bate paid 

hy Consignor. 

Sub-section 2 of section 27 of the Railway and Canal Traffic Act, 1888, 
enables the Commissioners in deciding a case of undue preference to take into 
consideration, so far as they think reasonable, "whether such lower charge or 
difference in treatment is necessary, for the purpose of securing in the interests 
of the public the traffic in respect of which it is made; and whether the 
inequality cannot be removed without imduly reducing the rates charged to the 
complainant." 

A railway company carried coal for shipment at a lower rate by abont 
33 per cent, than they carried over the same parts of their line similar coal for 
a trader, to be used in his works for manufacturing purposes. 

Upon a complaint by the trader of undue .preference : — 

Meldf that there being no evidence that the rates charged to the complainant, 
which were charged to all traders within the district, were unreasonable, except 
in so far as they were more than the shipment rates ; and the railway company 
having shown that the low shipment Urates were necessary to secure the traffic 
in the public interest ; the complaint of undue preference failed. 

Quare, whether the words ''whenever it is shown that any railway company 
charge one trader or class of traders .... lower tolls, rates or charges .... 
than they charge to other traders .... or make any difference in treatment 
in respect of any such trader or traders " employed in sub-section I of section 27 
of the Railway and Canal Traffic Act, 1888, necessitate that there should be a 
direct charge made to the trader in order to enable him to complain, or whether 
it is not sufficient that the charge is so made as to affect the interest of the 
trader.— Per "Wright, J. 

Spillers and Bakers, Limited v. Taff Vale By. Co. . . , 70 

5. Shipment Coal — Competitive Traffic. 

A railway company carried shipment coal to certain sidings on a ship canal 
at a lower rate than they carried coal to a trader at the same sidings ; such coal 
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(which was in the form of slack) being then manufaotiiTed by the trader into 
patent fuel for shipment. 

Upon a complaint by the trader that the railway company were unduly 
preferring the shipment coal to his prejudice : Held, that no competition existed 
between the coal carried for shipment and that carried for the trader ; aud that, 
therefore, the applicants had no loeua ttandi. 

Held, further, that the fact that the trader manufactured the coal carried for 
him by the railway company into an article which might ultimately compete 
with the coal carried by the railway company for shipment was not bound to 
be taken into consideration by the railway company in regulating their charges. 

Lancashire Pateni Fuel Company, Limited v. London and Norths 
Western By, Co», Great Central By, Co,, Cheshire Lines 
Committee, and Manchester Ship Canal Company , . 77 

6. Allowance to Dock Company out of Delivered Bate — Complaint hy Competing 

Wharf Owner. 

Upon a complaint by wharfowners that a railway company had allowed, or 
paid to a dock company, the sum of 3«. 9d. per ton for dues, and for services 
rendered by the dock company between the dock entrance and the ship^s side, 
in respect of merchandise in bales carried by the railway company from Man- 
chester to London, for shipment from the docks, at a collected and delivered 
rate of 25^. per ton (which rate included, as between the consignee and the 
railway company, delivery at the ship's side) ; and had refused to make any 
allowance to the wharfowners for similar services rendered by them in respect 
of similar merchandise carried by the railway company at the same rate for 
shipment from the wharf : — 

Held, that the applicants were prejudiced, and had sufficient interest as 
competing wharfowners to entitle them to apply to the Court for relief under 
the Railway and Canal Traffic Act, 1854 ; and that the railway company had 
unduly preferred the dock company in gpranting to the dock company an allow* 
ance of Zs. 9d. per ton, while they refused any allowance to the applicants for 
similar services ; but that, the applicants' traffic being worked at a grater cost 
to the railway company than the traffic of the dock company, an allowance of 
1«. 9d, per ton was, in the applicants' case, a fair proportion of the 25e, rate for 
the services performed at their wharf. 

Where an enactment imposes on a railway company in general terms the 
duty of giving similar treatment to all similar traffic, any person who is directly 
prejudiced by the breach of the duty has a right to complain. 

Fo^wood Brothers & Co, v. Qreai Northern By, Co, , , . 89 

7. Svhscription Tickets — BeasondbU Conditions — Carrying Merchandise as Per" 

sonal Luggage, 

A railway company issued monthly subscription tickets on certain conditions, 
amongst which are the following :— No subscriber shall be entitled to carry free 
of charge any merchandise or articles of any kind for hire or profit, or for the 
use of any person or persons other than the subscriber. 

The directors reserve to themselves the right of declining to renew the sub- 
scription ticket of any person who refuses to comply with any of the regulations 
herein set forth. 



220 IKDEX TO VOL. XU. 

UNDUE PREFERENCE— con<inMe<?. 

Seldf that such oonditions are fair and reasonaUe, and that the railway 
oompanj are entitled to decline to renew the subacripUon tioHcet of a Babscziber 
who ref uBei to abide by the former of sach oonditions. 

Morrison y, Belfast aiid County Down By. ... .99 

8. Behate given to Competitive Trader in consideration of Services performed for 

the Bailway Company. 

The applicants, millers and com merchants at Limerick, complained tiiat 
while the rate charged to the pablic on grain carried from DubUn to J.^mnr%rAr 
is 9«. a ton, the railway company allow to G-., a miller at Kilrosh, on grain 
they carry for him from Dublin to Limerick a rebate of 6«. Q. is a shipowner 
aa well as a miller, and a contract entered into with him by the railway company 
provides that he shall be their agent for the Lower Shannon district, and shall 
use every effort to develop a goods traffic from and to that district, and to and 
from London and North- Western stations vid Dublin and Holyhead, and shall 
receive from the railway company on all snob traffic carried partly by his 
steamers and partly by their railway a commission of 6«. per ton. 

The applicants import grain into Limerick for sale there and elsewhere, and 
for the carriage by rail to Limerick of g^rain bought in Dublin the railway com* 
pany's rate of charge is 9«. a ton ; but if the grain is carried on G.*8 acoonnt, 
and if his steamer is used, the charge to him is reduced by the action of the 
rebate to a net 3«. a ton. 

Heldf that the differential charge on the railway amounted to an undue 
preference of G., and the Ck)urt ordered and enjoiued the railway company not 
to give G. any rebate or allowance in the nature of a rebate for the carriage 
by the railway company on their line between Dublin and Limerick of any 
grain, &c. in excess of any rebate or allowance thereon given to the applicants ; 
and not to make any payment to G. depending in any way upon the amount of 
grain, &c. consigned to G. from Dublin to Limerick, and not to give any undue 
or unreasonable preference or advantage to G. in the carrying for him of such 
grain, &c. 

James Bannatyne and Sons, Limited y. Great Southern and 

Western By. Co. of Ireland 105 

9. Coal Traffic — Lower Charge made for a Longer Distance — Geographical 

Competitive Position — Public Interest. 

The applicants consigned coal from their collieries by way of the defendants* 
railway to the private siding at the works of Messrs. Brunner Mond, at 
Winnington, a distance of 31 miles. Messrs. Evans & Go. also consigned ooal 
from their colUeries by way of the defendants' railway for delivery to the 
private siding at the works of Messrs. Brumier Mond, a distance of 33 miles. 
The defendant railway company charged the applicants for the conveyance of 
the coal traffic between the two points 2s. Id. a ton, and Messrs. Evans U. 9d. 
a ton. The applicants and Messrs. Evans were competitors, and sent precisely 
the same traffic to the same destination and over substantially the same route. 
There was an alternative railway route by the line of the London and North - 
Western railway company between the collieries of the applicants and Messrs. 
Evans, and the works of Messrs. Brunner Mond at Winnington. By such 
alternative route the distance between Messrs. Evans' oolUeries and the works of 
Messrs. Brunner Mond was 20 miles, and between the applicants' colliery and 
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such works, 27 miles, and the rate of 1«. 9d. per ton was also the rate charged 
by the London and North- Western zailway company to Messrs. Evans by snoh 
shorter ronte, and the defendant railway company contended that the existence 
of that shorter alternative route gave Messrs. Evans a geographical competitive 
position which justified the lower rate, and that to apply the mileage principle, 
where competitive routes exist, would shut up the longer route, which was not 
in the interests of the public. 

S0ld, by Wright, J., Sir F. Feel and Lord Gobham, that the difference of 
id, per ton in favour of Messrs. Evans in respect of a longer transit of their 
traffic over substantially the same route as the applicants' traffic was conveyed 
amounted to an undue preference, there not being sufficient public interest to 
justify so great a difference. 

Subsequently the defendant railway company reduced the rate ohaiged to the 
applicants from 2$. Id, per ton to 2t, per ton, leaving a difference of Zd. per ton 
in favoor of Messrs. Evans & Go. instead of id. The applicants not being 
satisfied with such reduction again brought the matter before the Court pnr- 
soant to the leave reserved. 

Heldf by Bigham, J., and Lord Cobham (Sir Frederick Peel dissenting), that 
the preference of ^. per ton given to Messrs. Evans is neither undue nor 
unreasonable. 

Stmblef the Railway Commission Court would, in a proper case, order the 
railway company before it to have recourse to grouping, if by so doing they 
could remove a preference without undue injury to themselves, and without 
undue injury to third parties. — Per Bigham, J. 

Qiftsr^, whether a question between a railway company and its customers, 
which by itself would be determined in a particular way, ought to be differently 
determined to avoid detriment to another railway company. — Per Sir Frederick 
Peel. 

Ahram Coal Company v. Great Central By, Co, . . .125 
And see Increase of Bates , 1. 

" VIEOL." See Classification of Goods. 

WORKING AGREEMENT. 

Working Agreement in perpetuity — Fair Development of Traffic — Working 
Company unduly preferring own Boute— Sunday Trains — Group Bates 
— Through Bates. 

The applicants were the owners of a railway which consisted of a single line 
about eight miles in length, and formed an alternative route to the main line of 
the defendants' railway between E. and N. The applicants entered into an 
agreement with the defendants whereby it was provided that the defendants 
were to work the said railway in perpetuity and in connection with their system 
of railways, and employ all the requisite staff, locomotive power, rolling stock, 
et eateraf so as " to fairly develop the traffic to be accommodated thereby." 

Upon a complaint by the applicants that the defendants had unduly preferred 
their own line to that of the applicants, and had not provided the necessary and 
proper facilities in working both the goods and passenger traffic in connection 
with the defendants' system required for the fair development of the applicants' 
railway and had not carried out the working agreement : 
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Seld {inter alia), that the fact that the defendants' line was longer between 
two places than the new route owned by the applicants (the same rates beings 
charged by both routes) did not compel the defendants to work the goods traffic 
along the new route, where they could show (as in this case) that their own 
route could be worked more cheaply ; that the defendant working company was 
entitled to exercise its discretion as to the running of Sunday trains on the 
applicants' line. 

Upon a specific complaint by the applicants that, although with regard to all 
goods traffic coming from the applicants' line and from two local lines connected 
therewith, the defendant working company grouped the teiminus station of 
the applicants at E. with their own station sitnated in the same town, yet with 
regard to the goods traffic from their (the defendants') own system they charged 
from 2d. to Sd, per ton (according to dass) more for goods consigned to the 
applicants' terminus than for goods consigned to their own station, a difference 
of charge which was not based on any mileage calculation : 

Held, that the difference in charge complained of fairly re pr esented the addi- 
tional cost in working traffic into the applicants' station, and that the defendants 
could not be compelled to group the two stations for all purposes. 

Reldf further^ that the fact that the additional charge exceeded the statutory 
mileage rate for the very short distance between the two stations did not make 
it illegal (the total statutory charge for the transit of the whole distance not 
being exceeded), inasmuch as the rates for goods g^ing to the defendants' 
station and those for goods going beyond the defendants' station to that of the 
applicants were for different journeys and to different termini, and might be 
fixed independently of each other, and were each a single sum ; and where one 
journey cost as a whole more than the other, and the difference between the 
rates charged was only such as corresponded to the difference of cost, it was 
immaterial that the rates did not work out at the same sum per mile over such 
distances as were conmion to both journeys. 

Under the working agreement between the parties the g^ross amount of all 
tolls was to be diyided equally between the parties ; the applicants contended 
that, after deducting the terminals, the amount charged in a through rate from 
a third line which represented the special tolls chargeable on their line ought to 
be retained by them in such division. 

Held (Sir Frederick Peel dissenting), that the applicants were only entitled to 
their terminal and the mileage proportion of the whole through rate, without 
considering how far the various portions of the route over which the journey 
was taken had contributed to earn the toll. 

The agreement also provided for the division of receipts on interchanged 
traffic, which was further defined as traffic arising at or destined for places on 
the applicants' railway, and carried to or from places on the railway of the 
defendants, but exdusive of any proportion due to lines worked jointly or 
worked by the defendants. 

Heldy that the words '* carried to or from places on the railway of the defen- 
dants" are applicable also to traffic which does not terminate or arise at such 
places, but is there handed to or received from another company. 

Exeter By, Co, v. Ortai Western By, Co 182 
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GENEEAL INDEX 

TO THE PEINCIPAL MATTEES CONTAINED IN 
VOLUMES SEVEN TO TWELVE. 



ACCOMMODATION AFTEE CONVEYANCE. 8ee Detention hy Trader 
of Trucks under Load, and Increaee of Rates, 8. 

ACCOMMODATION OF TRAFFIC. See Facilities, Due and Reasmidble, 
for Traffic. 

ADMISSION OF CAEEIEES' VANS INTO STATION. See Undue 
Preference, 28. 

AGBEEMENT. See Working Agreement, and Undue Preference, 

APPEAL FEOM EAILWAY COMMISSIONEES. 

1 . Where the Bailway Commissioners sit in lieu of arbitrators under 

the provisions of sect. 8 of the Begulation of Bailways Act, 1873, 
they exercise a jurisdiction not depending on the consent of the 
parties, and an appeal will lie under sect. 17 of the Bailway and 
Canal Traffic Act, 1888, to a superior Court on a question of law. 
(So held by the Court of Session.) 

The Bailway and Canal Traffic Act, 1888, s. 17, enacts that <*no 
appeal shall lie from the Commissioners on a question of fact 
.... saye as otherwise provided b^r this Act, an appeal shall 
lie from the Commissioners to a superior Court of Appeal." 

Held (by the Court of Session), that an appeal is competent 
against an order of the Commissioners, if it appears from the 
judgment of the Commissioners (although not in the order itself) 
that in arriving at the result expressed in the order they had first 
decided a question of law. North Eastern Ry. Co. y. North 
Rritish Ry. Co X 82 

2. Quaere, whether the appeal from the Commissioners to a superior 

Court of Appeal allowed by sect. 17 of the Bailway and Canal 
Traffic Act, 1888, applies to cases arising under the Tele^;raph 
Acts. PostmcLster^Gfeneral Y> Corponxtion of Glasgow • A. 238 
And see Costs, 6. 



BONUS, 

payable under provisionB of Special Act .... VIL 41 
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BOOK OF RATES. See DuHt^%$hing Bates. 

BOOKING, THROUGH. See Through Booking, post, p. 254. 

BRANCH RAILWAY. 

1. The applicant oomplamed that the dalendants had wrongfully 

taken up and removed the raik forming the oonnection of a 
branch railway or siding belonging to the applicant wiih. the 
defendants* main line of railway, whereby tiie applicant was 
deprived of the use of the said sidinff as a means of reoeiTing 
from the defendants goods consigned to him, and which had 
come by the defendants* railway, and also of delivering to the 
defendants goods for conveyance on their railway, and the appli- 
cant applied to the Court under sect. 76 of the Railway Clauses 
Act, 1845, and the Railway and Canal Traffic Act, 1888, for an 
order enjoining the defendants to restore the connection between 
his siding and their railway. 

The Court found that the defendants had wrongfully taken up 
and removed the rails forming the connection of the applicant's 
branch railway or siding with the defendants* main line of rail- 
way, and ordered and enjoined the defendants at their own 
expense forthwith to restore the communication between the 
applicant*s branch railway or siding with the defendants* line of 
railway. Portway v. Colne Valley and HaUUad By. Co. VII. 102 

2. Order to distinguish rates from VII. 22 

3. Bight to CommuniccUe with Sidings of Bailway Company — Specific 

Appropriation hy BaUtvay Company as Be/uge Sidings. — Sect. 76 
of the Railways Clauses Consolidation Act, 1845, after giving 
power to owners or occupiers of land adjoining the railway to 
make private branch railways to commumcate with the railway, 
enacts that—'* The oonipany shall, if required, at the expense of 
such owners and occupiers and other persons . . . make openings 
in the rails, and such additional lines of rail as may be necessary 
for effecting such communication, in places where the communi- 
cation can be made with safety to the public, and without injury 
to the railway and without inconvenience to the traffic thereon ; 
... but this enactment shall be subject to the following re- 
strictions and conditions (that is to say), . . . The company 
shall not be bound to make any such openinss in any place 
which they shall have set apart for any speoinc purpose with 
which such conmiunication would interfere, nor upon any inclined 
plane or bridge, nor in any tunnel.'* 

The applicant's sidings nad communicated with sidings on the 
respondents* railway for many years under a terminable agree- 
ment, which the railway company terminated ; and he now 
applied under the above-quoted section for an order enjoining 
the respondents to make, or pennit to be made, such Unes of 
rails as might be necessary for effecting a communication 
between the sidings of the applicant and of the res^ndents. The 
railway company refused to make such communication on the 
ground that theur sidings were now set apart for a spedfic pur- 

gose, with which such communication would interfere. At the 
earing of the case witnesses on behalf of the railway company 
proved that the alteration in the contemplated use of the siding 
was due to an alteration recently made in an adjoining tunnel. 
Tlus had fallen in, and it had been found necessary to have 
only a single line of railway for a portion of its length. The 
consequent alteration in the workmg of traffic through the 
tunnel necessitated the exclusive appropriation of the sidings 
over which the applicant's traffic had formerly been worked to 



TO VOLS. SEVEN TO TWELVE. 233 

BEANCH RAILWAY— conhn?fe<f. 

the purpose of providing refuge sidings for trains which met at 
the tunneL 

Held^ that the railway company had shown to the satisfaction 
of the Court that their sidings had been bond fide appropriated 
for the specific purpose of use as refuge sidings, and that the use 
of them for the applicant's traffic would interfere with such use. 
Richard v. Great Wtsiem By. Co. . . . . XL 133 

See the decision of the Court of Appeal in the next case. 
4. Adjoining Owner — Private Branch Baihvay — Openings for Com- 
munication with Railvuay — Obligation to Make-Jurisdiction of 
Bailwaif Commissioners. — Sect. 76 of the Railways Clauses Con- 
solidation Act, 1845, gives power to owners or occupiers of lands 
adjoining the railway to lay down *' any collateral branches of 
railway to communicate with the railway, for the purpose of 
bringing carriages to or from or upon the lailway,'* and further 
enacts that "the company shidl, if required, at the expense of 
such owners and occupiers .... make openings in the rails, 
and such additional lines of rail as may be necessary for effecting 
such communication, in places where the commumcation can be 
made with safety to the public, and without injury to the railway, 
and without inconvenience to the traffic thereon." The enact- 
ment is subject to certain restrictions, one of which is that the 
railway company shall not be bound to make any such openings 
upon an *' inclined plane." 

Held^ by the Railway Commissioners, that siding owners have, 
by this section, an absolute right to call upon railway companies 
to make necessary openinss in their rails for effecting communi- 
cation between sidings and the line of railway, unless one of the 
statutory objections mentioned in the section apply, and, there- 
fore, the refusal of a railway company to make such connection, 
except upon the terms of a special agreement to be entered into 
on the pfurt of the sidine owner, is a contravention of the section. 

Hdd^ also, by tiie Railway Commissioners, that a siding having 
a gradient of 1 in 96 or 98 is not upon an "inclined plane ' 
within the meaning of the section, which means a plane so 
inclined as to be incompatible with the reasonable insertion of a 
junction. 

Bemllet by the Railway Commissioners, that the words in the 
section '* with safety to the public, and without injury to the 
railway, and without inconvenience to the traffic thereon," refer 
to difficulties depending on engineering considerations which can 
be proved to exist at the time of making the connection, and not 
to difficulties which may become existent by reason of the volume 
of traffic afterwards. 

Held^ by the Court of Appeal (reversing the decision of the 
Railway Commissioners), that the right given by sect. 76 of the 
Railways Clauses Consolidation Act, 1845, to the owner or 
occupier of land adjoining a railway to lay down collatend 
branches of railway and to require the railway company to make 
openings in their rails, and such additional lines of rails as may 
be necessary for effecting communication, is not an absolute 
right, but only a right to require a connection to be made for the 
purpose of the use of the railway by the adjoining owner with 
his own engines and carriages, and, therefore, that an adjoining 
owner who makes a siding is not entitled to demand communi- 
cation with the railway for the purpose of establishing a claim to 
facilities for his traffic. 

Held^ also, by the Court of Ap])eal, that the words *'with 
safety to tiie public, and without injury to the railway, and 
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without inconvenienoe to the traffic thereon/* do not relate solely 
to the structural difficulties of making an opening, but refer also 
to difficulties arising from working the traffic on the railway. 
Lancashire Brick and Terra Cotta Co, {Baxenden), Limited y. 
Lancashire and Yorkshire By. Co, And 8oe Bebates on Sidings 
Bate JL 138 



CANAL. 

Obligation of Canal Company to keep Branch open for Traffic. — A 
canal company were authorized by their special Act, passed in 
1793, to construct a canal for nayigable purposes, to levy rateSy 
and to construct (amongst other Siings; reservoirs and feeders 
for supplying the canal with water; and all persons were to 
haye the right of navigating and using the canal on payment of 
the spedficMi rates, the owners of adjoining lands havmg some 
special privileges of navigation. Under this power to make 
feeders, a cut or branch from the main canal, some seven miles 
in length, was begun, and by a special Act passed in the follow- 
ing year, the company were "authorized and empowered to 
make na viable " this cut which was at first intended to act onl j 
as a feeder m supplying the main canal with water, and to make 
applicable to it the provisions of 33 Qeo. 3, authorizing the canal 
company to levy tonnage and wharfage rates, and owners and 
proprietors of adjacent lands to use it for the carriage of their 
goods. 

The cut or branch was opened for traffic before the year 1800, 
and it was regularly used from that time by the owners of land 
and oilers down to 1898, when, in consequence of a long 
continued drought, the water in it, except as to the part nearest 
the main canal, one mile and a half in length, was drawn off by 
the canal company, and used to replemsh their main canal 
reservoirs. Athough no difficulty from want of water now 
exists, the canal company refused to re-open the closed part of 
the branch for traffic. 

Upon complaint by adjoining landowners that contrary to the 
provisions of sect. 2 ot the Kailway and Canal Traffic Act, 
1854, and of sect. 1 of the special Act (34 Geo. 3, c. xxiv.), 
they are prevented from using the branch for the transmission of 
goods upon it, the canal company proved that, having regard to 
file dwmdling traffic on the branch, the very large cost neces- 
sary to rein^te it, and the extra cost of maintaining it, if 
opened, owing to the porous nature of the chalk soil through 
'^innch it was constructed, the traffic would not be sufficient to 
compensate them for the outlay. 

Heldf that as the provision in tho second Act to make the cut 
navigable was permissive only and not obb'gatory, and as the 
power under the earlier Act to make the branch as a feeder was 
not taken away by the power in the second Act to make it 
navigable, the company were entitled to keep the cut or any 
part of it open as a feeder only without thereby incurring any 
obligation to maintain and keep it open for traffic; that the mere 
fact that the company kept a part open for traffic did not impose 
upon them the obligation of keeping the whole branch open for 
traffic ; and that the Court could not, under colour of ordinary 
reasonable facilities under the Traffic Acts, order the company 
to work what they were not otherwise compellable to work, and 
were not in fact working ; and, further, upon the facts that as 
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the cost of reetoring and maintaining the branch for traffic 
would be far in excess of any advantage which could accrue 
either to the applicants and omer landowners and traders using 
the branch, or to the canal company themselyes, the facility 
claimed was not reasonable. 

As an integral i>ortion of the branch was maintained for 
traffic and toUs levied thereon, the entire branch, as being one 
concern, came within sect. 2 of the Bailway and Canal Iraffic 
Act, 1854, and the onus was thrown on the canal compan^r of 
showing that they had reasonable grounds for not reinstating 
the branch, which upon the facts proyed they had done. — Per 
Sir IVedenck Feel. Lord Bothtchitd and Othin t. Orand Junc^ 
Uon Canal Co XIL HI 

CANAL TOLLS. See Undtie Preference, 12. 

CABBIEB. See Undue Preference. 

CAEBIEES' LIABILITT, WHEN IT CEASES X. 127, 143 

CABTAG-E. See Increase of Bates and Undue Preference. 

CHARGE FOE ACCOMMODATION AFTER CONVEYANCE. See 
Detention by Trader of Trucks under Load, 

CHARGE FOR CONVEYANCE, 

what it includes •. . . X. 150, 161, 170, 211 ; XIL 84, 85 

CHARGE FOR STATION TERMINAL, 

what it includes X 150 

CHEAP TRAINS ACT, 1883. See Workmen's Trains. 

CLASSIFICATION OF GOODS. 

Addition thereto by Board of Trade — Article not clearly within Descrip^ 
Won. — By sect. 20 of the Great Western Railway Company (Rates 
and Charges) Order Confirmation Act, 1891, it is enacted that : 
*'In respect of any merchandise or article of any description 
which is not speoined in the classification, the company may, 
unless or until such merchandise or article is duly added to this 
classification and schedule pursuant to sub-sect. 11 of sect. 24 of 
the Railway and Canal Traffic Act, 1888, make the charges which 
are by this schedule authorised in respect of merchandise and 
things in Class 3." 

By an order made in pursuance of their powers under sect. 24, 
sub-sect. 11, of the Railway and Canal Traffic Act, 1888, the 
Board of IVade added to Class 5 of the classification tiie follow- 
ing: ** Extracts and essences for human food.'' 

The railway company imder this order claimed to charge for 
the carriage of ** Viror' under Class 5 as being an extract or 
essence for htunan food. The ingredients of ** Virol'' are as 
follows : Malt extract, lemon syinip, animal fat, eggs, 
glycerine, salt and fiavourings. 

!nrevious to the aboye order of the Board of Trade the railway 
company carried *' Virol " under Class 3 as an article not specified 
in the classification. 

Held, that *' Virol" was a mixture of different component 
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parts rather than an extract or essence, and i^t, as it did not 
come clearly within the expression '* Extracts and essences for 
human food," the railway oomnany must continue to carry it 
under Class 3 as being unclassified. Bovril, Limited, and Viroi, 
Limited y. Great Weitem By, Co, ... XIL 151 

CLEBKAGE, 

cost of X 212 

COAL TEAFFIC. See Undtte Fre/erence, Traders* Wagcna, and Increa$e 
of ItateB, 

COMPETITIVE EOUTE. See Undue Fre/erence. 

COMPLAINT BY HABBOUB BOABD IX. 72 

COMPLAINT BY TRADERS' ASSOCIATION . • .IX. 58 

CONSIGNEE, 

right of, to complain of rate paid by consignor . • • XII. 70 

CONSIGNOR OP TRAFFIC, 

rights of, under sect. 2 of Bidlway and Canal Traffic Act, 1854. 

IX. 216 

CONTINUOUS LINE OP RAILWAY COMMUNICATION. See 
Facilities, Due and ReaeonaUe, for Traffic. 

CONVEYANCE RATE. See Tonnage Bates. 

CORRESPONDENCE OF TRAINS. See Facilities, Due and Bea$onahU, 
for Traffic. 

COSTS. 

1. Upon an application under sect. 14 of the Regulation of Rail- 

ways Act, 1873, to distinguish rates, there being no evidence of 
any request to the railway company to divide the rates otiier 
than tne application to the Court; and the applicant having 
asked for too much, the order waj9 made without costs. Tomliu'' 
son V. London and North- Western By. Co. , . . VII. 23 

2. The Court ordered successful applicants to pay half the defendants' 

costs on the ground that the applicants* conduct in maJbdng 
exorbitant claims and putting forward tables of figures full of 
fallacies and inaccuracies had unduly protracted the inquiry. 
Taff Vale By. Co. v. Barry Dock and Bys. Co. {No. 1) . VII. 41 

3. Where the claim made by the applicants was very much in excess 

of that to which they were found entitled, and tiie offer made on 
behalf of the defendants was very much less than that for which 
they were found liable, no costs were given to either party. 
Highland By. Co. v. Great North of Scotland By. Co. . VII. 98 

4. Taxation — Farty and Farty — Costs of Third Counsel. — In pro- 

ceedings before the Railway and Canal Commissioners, the costs 
of more than two counsel will not be allowed on taxation between 
party and pai^) unless the case involves extraordinary compli- 
cation ana difficulty, and is one in which a reasonable and 
prudent man, acting with ordinary prudence, would not go into 
Court without three counsel. 
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In applying this latter test, the chance of counsel being absent 
should not oe taken into consideration; but it should be 
assumed that all the counsel employed attend throughout the 
hearing. 

A railway company, after three days' hearing before the Com- 
missioners, successfully resisted an application that they should 
afford facilities for passenger traffic on a branch railway used 
only for mineral traffic. Their evidence was directed to the 
requirements of the Board of Trade in respect of a passenger 
line, to the cost of such requirements as applied to tne line in 
(question, and to the demand existing for passenger traffic facili- 
ties on such Hne. A question of uiw as to the jurisdiction of 
the Commissioners was covered by authority. The railway 
company estimated the expense of what the applicants sought to 
comjpel them to do at over 60,000/. 

Heldf that the railway company were not, upon the taxation 
of their party and party costs, entitled to the costs of a third 
counsel. Olamorgamhire County Council v. Oreat Western By, 
Co» {No. 2) IX. 1 

5. Sect. 2 of tne Bailway and Canal Traffic Act, 1894, deals only 

with the costs of the case itself, and does not take away the Com- 
missioners* power under sect. 19 of the Hail way and Canal 
Traffic Act, 1888, to deal with the costs of and incidental to other 
proceedings such as interlocutory applications. Bickett, Smith 
db Co. V. Midland By. Co. ; ^^- ^^^ 

6. On an appeal from a decision of the Bailway Commissioners, the 

Court of Appeal has power to give the costs of the appeal to the 
successful party, notwithstanding sect. 2 of the Bailway and 
Canal Traffic Act, 1894. Mansion House Association v. Oreat 
Western By, Co IX, 58 

7. Costs of shorthand notes VIII. 72 



DAMAGES, 

reasonable for six years only XI. 222 

in undue preference cases VIII. 84 

DECISIONS OF RAILWAY COMMISSION 

since its commencement binding on the Court . IX. 211 ; XII, 154 

DEUVEBY OF TRAFFIC. See Facilities, Due and Beasonahk, for 
Traffic ; Increase of Bates, and Siding Bent, 

DEMUBBAGE. See Detention of Private Trucks hy a Bailu>ay Company 
during Traneit, and Detention hy Trader of Trucks unaer Load, 

DETENTION OF PBIVATE TBUCKS BY A BAILWAY COMPANY 
DUBING TBANSIT. 
Beasonable Period^Demurrage. — ^By sect. 6 of the schedule to the 
London and North- Western Bailway Company (Bates and 
Charges) Act, 1891, it is enacted that: ** Where merchandise is 
conveved in trucks not belonging to the company the trader 
shall DO entitled to recover from &e compan^r a reasonable sum 
by way of demurrage for any detention of ms trucks beyond a 
reasonable period." 

Held, that this section applies to a claim for detention of the 
trucks during transit, and not only where the detention has 
occurred before or after transit. 



238 GENERAL INDEX 

DETENTION OP PfilVATB TRUCKS BY A RAILWAY COMPANY 
DURING TRANSIT— am«tnu«l. 

The applicants sent coal in owners' trucks from the collieries 
to their own sidings in London by the defendants' railway. 
The distance yaried from 100 to 150 miles. In one year, oat of 
a total number of 467 trucks, 425 were delivered in three days 
or under ; and 266 of these in two days or under ; the average 
time occupied beine about two and a lialf working days. 

The applicants claimed demurrage on 33 trucks — 19 of which 
had taken four days, 12 fire days, one six, and one seven days 
to perform the journey. 

Held, that under the then existing circumstances a prima facie 
case was made out against the railway company whenever a 
journey occupied more than three days — that being a ** reason- 
able period having regard to the average duration of the 
journey. 

Held, further, that the sum of 6<2. per 10-ton truck per diem 
was a reasonable sum for detention beyond such reasonable 
period of three days. CharringUm, Sella, Dale A Co, v. London 
and NoHh'Weeiern By, Co XIL 171 

DETENTION BY TRADER OF TRUCKS UNDER LOAD. 

1. Charge for Accommodation after Conveyance — Railway Rates Con- 

fimuition Acts, 1891, 1892. — Sect. 5 of the sch^ule to the 
Midland Railway Company f Rates and Charges) Order Confirma- 
tion Act, 1891, enacts that uie company may churge, in addition 
to the tonnage rate, a reasonable sum for certain services 
rendered to a trader at his request or for his convenience, 
including {inter alia) the detention of trucks, or the use and 
occupation of any accommodation before or after conveyance, 
beyond such period as shall be reasonably necessary for enabling 
the consignee to take delivery thereof, and services rendered in 
connection with such use and occupation : and further, that any 
difference arising under such section shall be determined by an 
arbitrator to be appointed by the Board of Trade at the instance 
of either party. 

The Railway Commissioners having been appointed arbitrators 
to determine a difference under this section which had arisen 
between the M. railway company and S. : 

Held, that the sum of 6d, per day per wagon was a reasonable 
sum to be charged by the M. railway company to S. for the use 
and occupation of any accommodation by wagons under load 
after four days, exclusive of the day of their arrival, and for 
services rendered by the railway company in respect of such use 
and occupation. Midland Ry. Co, v. Sills . . . IX, 161 

2. Reasonable Sum — Reasonable Time for Unloading — When commences 

to Run — Midland Railway Company [Rates and Charges) Order 
Confirmation Act, 1891, Schedule, sa, 5, 25. — ^The Midland 
Railway Company's Rates, &c. Order Confirmation Act, 1891, 
sect. 5 of the schedule, provides that they may charge a reason- 
able sum by way of addition to the tonnage rate for certain 
services rendered to a trader at his request or for his convenience, 
including {inter alia) the use or occupation of any accommoda- 
tion before or after conveyance beyond such period as shall be 
reasonably necessary for enabling the consignee to take deliveiy 
of the merchandise, and for services rendered in connection with 
such use and occupation. 

The Midland railway company claimed under this section the 
sum of &d, per truck per day, as sidine rent, at Sheffield, after 
the expiration of four clear cCays allowed for unloading. 
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Heldy that 6(2. per truck per da^ was a reasonable sum to apply 
to all traders at Slieffleld and similar places, though it would not 
necessarily apply to other places, e,g,, rural stations, where the 
cost of the construction of sidings might be less, and the cost of 
working might be more, in proportion to the quantity of traffic ; 
and where the loss of business b^ the blocking of the siding might 
be greater or less according to circumstances. 

Tnat in ascertaining the *' reasonable sum" to be charged 
under this section the cost of maintenance should only be con- 
sidered where it exceeds that which would be incurred if delivery 
were taken within the four days, and only those services in excess 
of those which would be otherwise performed are to be taken into 
consideration. Likewise the cost of accommodation is only a 
factor in cases where extra accommodation has to be provided 
owing to the trader's habitual delay in unloading. 

Hdd, further, that four days, exclusive of the day on which 
the notice of arrival was given, was a reasonable period for 
unloading ; that although, primd facie, this time would not begin 
to run until the trucks were in the siding, handed over to the 
trader, ready for unloading ; yet if the trs^er were not ready to 
take delivery, the siding being blocked by him, the time ran from 
the moment the railway company were ready to send the trucks 
to the sidinff ; while, if the railway company were in default, the 
trader would have his remedy under the contract for delivery. 

Held, further, that the contention that when the railway com- 
pany got the benefit of the expedition of traders in ninety per 
cent, of the traffic, which was unloaded within the four days, 
there should be some '* set-off" to the traders as regards traffic 
detained after the four days, was untenable ; since the period of 
four days was not a matter of right, and the character of the 
railway company would change after the four days had expired 
from that of a " carrier " to tmit of a '* bailee " ; and that there- 
fore the Court woidd not compel the railway company, directly 
or indirectly, to give the traders the benefit of a former system 
of "averagmg" the number of days. Midland Ry, Co, y. Blade 
and Others X. 142 

And Increase of Rates, 7. 

DIFFEEENTIAL EATES. See Undue Preference. 

DISCOVEEY OF DOCUMENTS, 

documents to show extent and profits of trader*s business . XI, 177 

DISTINGUISHING EATES. 

1. Order requiring Railway Company to distinguish Rates in Rate Books, 
— Section 14 of the Eegulation of Eailways Act, 1873, enacts [inter 
alia) that : ** Every railway company and canal company shall 
keep at each of their stations and wharves a book or books showing 
every rate for the time being charged for the carriage of traffic, 
other than passengers and their luggage, from that station or 
wharf to any pk^e to which they Dook, including any rates 
charged under any special contract, and stating the distance from 
that station or wnorf of every station, wharf, siding, or place to 
which any such rate is charged. 

** The Commissioners may from time to time, on the application 
of any person interested, maxe orders with respect to any particu- 
lar description of traffic, requiring a railway company or canal 
company to distinguish in such book how much of each rate.is for 
the conveyance of the traffic on the railway or canal, including 
therein tolls for the use of the railway or canal, for the use of 
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caniaees or yessels, or for looomotiye power, and hov mnch is 
for otner expenses, specifying the nature and details of soch 
other expenses." 

The expression ''person interested'* in section 14 of the 
Begiilation of Bailways Act, 1873, is not limited to persona 
paying the rates which are the subject of the application. 

8emUe (per Wills, J., and Mr. Uomnussioner Price), that the 
expression " person interested " in this section includes an^ per- 
son who makes out by proper eyidence that the rates which he 
seeks to have distinguished are really and substantially oom- 
petitiye rates with those he pays, and (per Sir Frederick Peel) 
that it includes ** all persons who have a bond fide interest in 
knowing how the particular rates which are the subject of their 
application are made up." 

where a railway company makes a practice of regularly accept- 
ing goods of their cue^mers on dennito terms to be conveyed 
from a stetion on tiieir own system to a station on a foreign 
system, they are to be held to *' book " to such foreign station ; 
and cannot evade their duties and liabilities under this section bv 
calling such acceptance of the traffic " quoting a rate *' to such 
foreign stetion. 

The Court has power under this section to require a railway 
company to distinguish rates in ite rate books in cases in whicn 
the company boou traffic to stetions which are not upon ite own 
line, where the booking company has the information necessary 
for such division (per Wills, J., and Mr. Commissioner Price). 

Considering the obligation imposed upon railway companies by 
this section as to aU rates which thev cnsurge for tndffic received 
and booked by them, they are bound before they adopt a through 
rate to insist upon other companies enabling tnem to separate it 
if it is required by a person interested (per Sir Frederioc Peel). 

Upon an application under this section to distinguish certain 
rates: 

Held, by Wills, J., and Mr. Commissioner Price ^Commissioner 
Sir Frederick Peel dissentinj^), that it ought to oe refused on 
the ^und of the affidavite in ite support not being suffidentiy 
precise, and of facte material to an order not appearing upon them. 
jPelsall Coal and Iron Co, v. London and North-Western By. Co. 

{No. 1) ril. 1 

2. Order requiring Bailway Company to distinguish Rates in Bate Books. 
— Semble fper Wills, J., and Mr. Commissioner Price), that no 
one has a locus standi to apply under sect. 14 of the Begulation 
of Bailways Act, 1873, for an order to divide rates into their 
component parte unless he has at least a bond fide interest in 
knowing how the rates are made up. And if the applicant has 
no reasonable cause of complaint to abolish or remedy, or no 
tangible or appreciable interest or self -protection to advance, the 
appHcation will probably be refused. 

Upon an apphcation under sect. 14 of the Begulation of Bail- 
ways Act, 1873, to have the rates divided on all the traffic whidi 
was either teken in or given out by the applicant at the junction 
between the railway company's line and the applicant's branch 
railway: 

Held, that the applicant was entitled to an order in respect of 
the traffic inwards and in respect of all the traffic outwards, the 
rates for which are paid to the ndlway company by the consignor 
or consi^ee thereof, the railway company avs^ng themselves of 
the apphcant's seryices and allowing for them 9d, per ton and the 
oarriagerate. 
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Held^ further, by "Wills, J., and Mr. (Dommissioner Price (Sir 
Frederick Peel dissenting), that the applicant was not entitled 
to an order in respect of t£e traffic outwards which die collects on 
her own account as a carrier, and as to which she contracts 
directly herself with the public, from whom she receives full pay- 
ment for the whole service, deducting therefrom the cartage rate 
and 9d. per ton as her own proportion, and handing over the 
balance to the railway company, for the conveyance upon their 
line. 

If a rate book be a book of rates for traffic received or delivered 
at a place on a railway other than a station within the meaning 
of sect. 14 of the Regfiilation of Sailways Act, 1873, it is not 
subject to an order for division of rates. It is a book kept in 
accordance with the provisions of sect. 34 of the Bailway and 
Canal Traffic Act, 1888, and no power is contained in that section 
to order a dissection into their component parts of the rates in 
such book. Tomlin$on v. London and North-Western By. Co, 

VIL 22 

3. Order requiring Railway Company to distinguish Rates in Rate 

Books, — Upon a summons taken out under sect. 14 of the Regu- 
lation of Bail ways Act, 1873, and sect. 34 of the Bailway and 
Canal Traffic Act, 1888, for an order directing the railway com- 
pany to dissect certain rates charged to colliery owners from their 
own sidings or junctions with their own colHenes, it appeared that 
the railway company kept books of the rates charged from such 
sidings or junctions at the nearest stations in accordance with the 
provisions of sect. 34 of the Bailway and Canal Traffic Act, 
1888:— 

Held, that the powers of dissection contained in sect. 14 of 
the Begulation of Bailway s Act, 1873, did not apply to such 
sidings or junctions, and that the Court had no jurisdiction imder 
sect. 34 of the Bailway and Canal Traffic Act, 1888, to order 
dissection of rates in books kept in accordance with the pro- 
visions of that section. Pelsall Coal and Iron Co, v. London and 
North' Western Ry, Co. (No. 2) VIL 36 

4. Charge for Conveyance on the Railway — Terminal Charges. — Sect. 

33, sub-sect. 3, of the Bailway and Canal Traffic Act, 1888, 
enacts that — ** The company shall within one week after appli- 
cation in writing made to the secretary of any railway company 
by any person interested in the carriage of any merchandise 
which has been or is intended to be carried over the railway of 
such company, render an account to the person so applying in 
which the charge made or claimed by the company for the car- 
riage of such merchandise shall be divided, and the charge for 
conveyance over the railway shall be distinguished from the 
terminal charges (if any), and from the dock charges (if any), 
and if any terminal charge or dock charge is included in such 
account the nature and detail of the terminal expenses or dock 
charts in respect of which it is made, shall be specified. '^ The 
apphcants being persons who were interested in the carriage of 
a consignment of wheat which had been carried over the railway 
company's line from the grain-warehouses of the Mersey docks 
and narbour board at Birkenliead to Birmingham, for delivery 
at the applicants* mill, made an application in writing to the 
secretary of the railway company under sect. 33, sub-sect. 3, of 
the Bailway and Canal Traffic Act, 1888, calling upon the rail- 
way company to render an account in which the charge of 
lis. Sd. per ton claimed by the railway company for the carriage 

B. 16 
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of Bucli merchandise should be divided, and the charge for the 
conveyance on the railway distingoished from the tenninal and 
other charges and expenses (if any). 

The applicants* traffic was loaded in the railway oompany^s 
tracks by the servants of the Mersey docks and harbour lx>ard, 
by whom it was hauled over the railway lines of the said Mersey 
board by their engines to the junction of those lines with the 
railway company's railway, and in respect of the said services 
the railway company paid the sum of Sd, per ton to the said 
Mersey board. It was thence conveyed by the railway company 
to their station in Birmingham, unloaded there by Uie railway 
company's servants, and carted to the applicants' mill by the 
railway company. The charge of 1 1«. 3<2. per ton did not exceed 
the maximum charge which the railway company were autho- 
rised to make for conveyance alone of the said traffic. 

Heldf that the railway company were bound to render an 
account to the applicants of the cliarge so made for the carriage 
of their merchandise, and in such account, unless the entire 
charge is stated to be for conve3rance alone, and not in part a 
charge made for an^r other service or expense, to divide such 
charge, and to distinguish the charge for conveyance over 
the railway from the terminal charges (if any), and from the 
dock charges ^if any), and if any terminal charge or dock charge 
was included in such account, to specify the nature and detail of 
the terminal expenses or dock charges m respect of which it was 
made. New Union Mill Co, and Oreai Western By, Co, . IX, 152 

5. Bate Book — Quantum for Conveyance and Quantum for ** other 
Expenses," — The Begulation of Railways Act, 1873, s. 14, after 
making it obligatory upon railway companies to keep rate books 
showing every rate charged, and for what distance, enacts : — 
** The Commissioners may from time to time, on the application 
of any person interested, make orders with respect to any par- 
ticular description of traffic, requiring a railway company or 
canal company to distinguish in such book how much of each 
rate is for the conveyance of the traffic on the railway or canal, 
including therein tolls for the use of the railway or canal, for the 
use of carriages or vessels or for locomotive power, and how 
much is for other expenses, specifying the nature and detail of 
such other expenses." 

Held, by the Court of Appeal, that a railway company does 
not comply with an order of the Bailway Commissioners under 
this section unless they state the amount charged in the rate for 
each of the services other than conveyance. 

The Railway Commissioners have a discretion under this section 
as to what they will order, and if they think fit, will refuse to 
order the insertion of the required information in the rate book, 
provided it be given to the trader. Pickford's, Limited v. London 
and North- Western By, Co, ..... XII, 154 

DIVBESION OF TRAFFIC JT. 266 ; XIL 182 



DUE AND REASONABLE FACILITY. See Facilities, Due and 
Beasonahle, for Traffic, 

EQUALITY OF CHARGE. See Undue Prefer nee. 
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FACILITIES, DUE AND BEASONABLE, FOE TEAFFIO. 

I. On a Bailway Company's own line. 
11. Through Traffic. 
III. Through Booking. 

I. On a Bailway Company* % own line, 

1. Discontinuance of Passenger Traffic, — A railway company discon- 

tinued the carriage of passenger traffic over a branch line, a part 
of their railway system, alleging that they were imable to work 
such traffic otherwise than at a loss. 

Ileldy that it being proved that there was a substantial pas- 
senger traffic to be carried, the railway company were boimd to 
afford facilities which should be reasonable under all the cir- 
cumstances for the conveyance of that traffic. 

*'It must be something very much in excess of anything 
shown in the present case in respect of probable cost or loss 
involved in working this line as a passenger line that could 
induce the Court to say that where the Cegislature has laid 
positively the obligation to afford reasonable facilities, this Court 
will refuse to act in obedience to the will of the Legislature, and 
decline to enforce the obligation established by statute" (per 
Wills, J., and Mr. Commissioner Price). 

The cost of working any particular description of traffic is not 
material as an answer to the obligation of sect. 2 of the Bailway 
and Canal Traffic Act, 1854, to afford all due and reasonable 
facilities for the conveyance of traffic (per Sir Frederick Peel), 
If a line as a whole earns a profit, a railway company cannot 
single out this or that particular traffic, and say we find that 
particular traffic is not remunerative, and therefore we shall cease 
to provide any facilities for it (per Sir Frederick Peel). Wins/ord 
Local Board v. Cheshire Lines Committee . . . VIL 72 

The decision of the Commissioners in this case was overruled 
by the Court of Appeal in Darlaston Local Board v. London and 
North' Western By, Co, poaty p. 245 

2. Merchandise Traffic — Siding from Harbour to Goods Station, — 

Upon a complaint that the railway company did not afford due 
facilities for receiving and forwarding merchandise traffic at 
Newry because they had not connected their railway with the 
Albert Basin at the port of Newry, near their Dublin Bridge 
Station, it appeared that the Dublin Bridge Station was used 
only for passenger traffic, and that goods and cattle arriving by 
railway and gomg on by sea, or arriving by sea and going on 
by railway, had to be taken by road between the port and the 
company's goods station at Edward Street, a distance of nearly 
one mile : — 

Held, that under all the circumstances proved, the railway 
company had not contravened the provisions of sect. 2 of the 
Bailway and Canal Traffic Act, 1854, relating to the obligation 
to afford reasonable facilities for traffic. 

'* In tiie case of facilities of this sort, it is not enough to show 
that it would be conducive to the convenience of the public that 
they should be afforded. It is necessary also to show that they 
are facilities which can be reasonably required of the railway 
company, after making due allowance for the degree in which 
the railway company have made provision for the accommodation 
of the goods traffic of the place, taken as a whole, and further, 
they must be such facilities as it is within the power of the 
railway company to grant " (per Sir Frederick Peel). 

Quaere, how far the Court has power under sect. 2 of the 
Bailway and Canal Traffic Act, 1854, to order merohandise to be 

16(2) 
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received and delivered at a passenger station. Newry Navigation 
Co, V. Great Northern Ry, Co. {Ireland) . . . VIL 176 

3. Passenger Traffic— Jurisdiction to order a line of railway used only 

for mineral and goods traffic to he opened for passenger traffic, — 
Upon an application under sect. 2 of the Bailway and Canal 
TraflBc Act, 1854, for an order enjoining a railway company to 
afford all reasonable and proper facilities for passenger traffic on 
a railway of a single line, it appeared that such railway was used 
only for mineral and goods traffic, and had never been open for 
passenger traffic, although the special Act under which the 
railway was made, authorised its being used and contemplated 
its being at some time or other used for passenger traffic, 
and further as to a portion of such railway that there was a 
passenger station in existence at each end of such portion of the 
fine, and that at the present time there was a considerable popu- 
lation in the district requiring passenger accommodation on the 
railway. 

It being proved that the Board of Trade would not sanction 
the railway being opened for passenger traffic without the extra 
work of doubling tne line being carried out : — 

Held^ that the application for an order for facilities for passen- 
^r traffic must be dismissed because the structural alterations 
involved as a necessary incident of opening the line for passenger 
traffic were so large as to be bevond the jurisdiction of the Com- 
missioners to order, as decided oy the Court of Appeal in South- 
Eastern Railway Company v. Railway Commissioners and Cor- 
poration of Hastings, {AntCy Vol. IH. p. 464; 6 Q. B. D. 686; 
50 L. J. Q. B. D. 201.) 

**li we are of opinion that for the proper working of a 
passenger line it is necessary to have certain passenger stations 
as reasonable facilities incident to the working of a passenger 
line, we ou^ht not to order the railwaj company to open the line 
without indicating that those facihties will not be adequate 
unless stations are made, and since we have no power to order 
them to make stations, I should certainly not order them to give 
facilities for passenger traffic" (per CoUins, J.). 

Where an application to the Commissioners seeks to compel a 
railway company to give facilities for a particular class of traffic 
on a branch line which is part of a larger railway system, and on 
any part of that larger system that particular class of traffic is 
carried, it is not an answer giving to jurisdiction for the railway 
company to say that they have never carried that particular 
class of traffic on that branch line. — Glamorgan Coujity Council 
V. Great Western Ry, Co, VIIL 196 

4. Closing Station for Passenger Traffic — Order of Railway Commis- 

sioners involving re-erecting Station — Jurisdiction. — By sect. 1 of 
the Railway and Canal Traffic Act, 1854, "the word * railway' 
shall include every station of or belonging to such railway used 
for the purposes of public traffic;" and by sect. 2: "Every 
railway company, canal company, and railway and canal 
company shall, according to their respective powers, afford all 
reasonable facilities for the receiving and forwarding and 
delivering of traffic uj^n and from the several railways and 
canals belonging to or worked by such companies respectively." 
A railway company closed, for passenger traffic, a station on 
a branch line, as they were incumng a loss by keeping it open. 
The station was subsequently pulled down. Passenger trains 
were discontinued over the branch line, as without the station 
they would have been of no advantage to the public. On an 
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application by the local board of the district under sect. 2 of the 
Railway and Canal Traffic Act, 1854, the Railway Commissioners 
held that a railway comj)any who close a station for passenger 
traffic, at which there is a substantial amount of such traffic, 
without providing an equivalent, commit a breach of their 
obligation under such section to afford all reasonable facilities 
for the receiving and forwarding and delivering of traffic. 

The Commissioners made an order reciting that the applicants 
had complained that the company had ceased to use the branch 
railway for the conveyance of passengers, and had closed the 
station on such railway previously used for such traffic, and that 
such complaint had been proved to be true, and requiring the 
company to afford reasonable facilities for the receiving and 
forwarding^ and delivering of passen^r traffic upon and from 
the said railway. The reasonable facilities ordered could not be 
afforded unless the station were rebuilt. 

Heldy by the Court of Appeal, that the Railway Commissioners 
had no jurisdiction to make the order. 

By the Master of the RoUs (Lord EsheiO and Smith, L. J., on 
the ground that the Railway and Canal Traffic Act, 1854, does 
not compel a railway company to maintain and use its railway 
or stations. 

By Kay, L. J., on the ^ound that, if an order could be made 
in any case to keep a station open, such an order, when it would 
compel a railway company to carry on their business at a loss, 
was not an order on them to give *' reasonable facilities" within 
the meaning of the statute. Darlaaton Local Board v. London 

and North' Western Ey, Co VII L 216 

0. Special Agreement — *^ According to their respective powers,*^ — ^Upon 
complaint that a railway company did not afford at their station 
at R. all reasonable facilities for receiving and forwarding and 
delivering coal and coke traffic upon and from their railway, it 
was proved that the railway company refused to carry or convey 
on tneir railway coal or coko to or from their station at R., 
except coal or coke which had been raised from collieries or 
manufactured at coke ovens situated on the ** Petre Estate.*' 
The ground of such refusal was the fact that a former owner of 
the ''Petre Estate" would not sell the land to the railway 
company on which the R. station was subsequently erected, 
except under and subject to the condition and stipulation that 
the railway company should not allow any coal or coke to be 
received or deposited at or sent from the intended station, either 
by railway or otherwise, which had not been raised from or 
manufactured at the collieries or coke ovens upon the ** Petre 
Estate":— 

Heldf that such an agreement was a breach of sect. 2 of the 
Railwav and Canal Traffic Act, 1854, and the railway company 
were, tnerefore, ordered and enjoined to desist from ^ving to 
the proprietors or workers of collieries or coke ovens situate on 
the said *' Petre Estate " any undue or unreasonable preference 
or advantage in respect of the carriage or conveyance of coal and 
coke on ^e railway of the railway company to and from their 
station at R., and to desLst from subjecting the inhabitants of 
the applicants' district of R. to any undue and unreasonable 
prejudice and disadvantage in respect of coal and coke traffic to 
and from such district, and to afford at the railway company's 
station at R. all due and reasonable facilities for receiving and 
forwarding and delivering all coal and coke traffic upon and 
from the railway of the rauway company. 
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Semble, tliat sect. 11 of the Bailway and Canal Traffic Act, 
1888, was passed for the purpose of remoying any doubt as to 
the jurisdiction of the Bailway and Canal Commission Court to 
interfere with private arrangements of such a kind when public 
considerations and the public interest require it. 

The words ''accoi-aing to their respective powers,'* in 
sect. 2 of tiie Bailway and Canal Traffic Act, 1854, do not 
refer to powers restricted by any private agreements with 
individuals. Bishton Local Board v. Lancashire and Yorkshire 
By. Co VIII. 74 

6. Neglect to afford Free Water-closet Accommodation, — The demand of 

a payment for the use of water-closets at a railway station is not 
a denial of a reasonable facility for the receiving, forwarding, 
and delivery of traffic within the meaning of sect. 2 of the 
Bailway and Canal Traffic Act, 1854. So neld by Collins, J., 
and Lord Cobham (Sir Frederick Peel dissenting). 

Quaere, whether the providing of water-closets for the use of 
passengers at a railway station is a reasonable facility for the 
receiving, forwarding, and delivery of passenger traffic within 
such enactment. 

The non-provision by a railway company of one or two free 
water-closets at a station is a denial of due and reasonable 
facilities for the reception of passengers at a station (per Sir 
Frederick Peel).— West Ham Corporation v. Great Easttm By. 
Co IX. 7 

7. Passenger Station Accommodation — Bebuilding Bridge carrying 

Street over Bailway — Alterations applied for not within Bailway 
Company* s own power, — Sect. 16 of the Scotch Bailway Clauses 
Act, 1845 (8 & 9 Vict. c. 33), gives power to a railway company 
(subject to restrictions in its special Act) to construct bridges 
over railroads, and fi'om time to time to alter, repair or discon- 
tinue them and substitute others in their stead, and to do all 
other acts necessary for making, maintaining, altering or repair- 
ing, and using the railway. 

Upon a complaint by the Town Council of Arbroath of the 
want of facilities for passenger traffic at the station at Arbroath, 
it was admitted that the rebuilding of a bridge on which the 
booking offices were erected and which carried one of the town 
streets over the railway, was essential to any material alteration 
and improvement of the station. This bridge was originally 
constructed by the railway company under liieir special Act, 
but the street passing over the bridge was vested in the municipal 
authorities of Arbroath : — 

Heldf that while sect. 16 of the Bailway s Clauses Consolidation 
(Scotland) Act, 1846, gives railway companies power to after 
works of their own, it does not apply to works wnich have been 
dedicated to a purpose other than railway purposes, e.g,^ a street 
which is vested in the municipal authorities. 

Held, further, that as the accommodation works which the 
applicants asked for could not be carried out except with the 
consent or authority of someone other than the railway com- 
panies themselves, the works applied for were not within the 
railway companies* own powers, and that therefore the railway 
companies had not violated their statutory duty under sect. 2 of 
the Railway and Canal Traffic Act, 1854. — Arbroath Corporation 
V. Caledonian By, Co, and North British By. Co. . . X, 262 

8. Befusing to Deliver at Private Siding — Undue Preference — Juris- 

dtc^ton.— Sect, 2 of the Bailway and Canal Traffic Act, 1854, * 
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enacts — ** Every railway company, canal company, and railway 
and canal company shall, according to their respectiye powers, 
afford all reasonable facilities for the receiving and forwarding 
and delivering of traffic upon and from the several railways 
and canals belonging to or worked by such companies re- 
spectively. ..." 

By sect. 1 the word *' railway " includes every station used for 
the purposes of public traffic. 

A railway company which had for twentj^-eight years received 
and delivered coal and goods at a private siding belonging to a 
firm of traders informed the latter that, while they were willing 
to receive and deliver other goods as before, they would no 
longer deliver coal at the private siding. 

Lq an application by the traders, the Commissioners found — 

(1) That the delivery of coal at the siding was a due and 
reasonable facility which the railway company were boimd to 
afford, and made an order upon them accordingly ; and 

(2) That by delivering coal at the private sidings of com- 
petitive traders and refusing to deliver it at the applicants' 
siding the railway company were giving an undue preference to 
the former, and ordered thom to desist from so doing. 

On an appeal by the railway company : — 

Held (1) (by a majority of seven Judges of the Court of 
Session, consisting of the Lord President, the Lord Justice- 
Clerk, Lord Adam, Lord Kinnear, and Lord Trayner— <iw«. Lord 
Young and Lord Moncreiff) that the Court of uie Eailway and 
Canal Commission had no jurisdiction to order a railway com- 
pany to deliver traffic at a private siding, such sidings not being 
part of the *' railway" within the meaning of sect. 2 of the 
Kailway and Canal Traffic Act, 1854, and that the ri^ht of the 
railway company to refuse to deliver traffic at such sidings was 
not affected by the fact that they had in the past voluntarily 
received and delivered traffic at the siding in question, or that 
they were still voluntarily receiving and delivering traffic there 
in the case of goods other than the particular kind of goods 
which thev had refused to deliver; and (2) (bv the Second 
Division oi the Court of Session) that the Court of the Bailway 
and Canal Commission had jurisdiction to make the second 
order appealed against. Cowan & Sons v. North Brituh Ry, Co, 
{No. 2) Z/. 96 

n. Through Traffic. 

9. Fadlities for Continuous Line of Communication — Passenger Traffic, 
— ^Two railway companies ran trains to A., and each had a 
station there. * The stations were less than a mile apart, and were 
connected by a line of railway belonging to one of such railway 
companies. Upon complaint that no passengers were conveyed 
on the railway between the two stations, although there was a 
continuous line of railway, the Court made an order enjoining 
both the railway companies to afford at A. all due and reasonable 
facilities for receiving and forwarding by the railwav of the one 
company all the passenger traffic arriving by the otner without 
any unreasonable delay, and so that no obstruction may be offered 
to the public desirous of using the said railways as a continuous 
line of communication between towns and places situated on the 
railways of the two companies respectively. The Court further 
ordered under sect. 14 of the Bailway and Canal Traffic Act, 1 888, 
the two railway companies to make mutual arrangements for the 
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purpose of carrying such order into effect, and farther to submit 
to tne Court for approval a scheme for carrying such order into 
effect. Maidstone Tottrn Council y. South-Eastem Ry, Co. and 
London^ Chatham and Dover Ry, Co VII. 99 

10. Merchandise Traffic — Forwarding Traffi^^— Continuous Line of 
Railway Communication. — The D. steam-packet company had their 
wharf connected by a horse tramway with the branch of the M. 
railway company's railway. The S. railway company had run- 
ning powers over the M. company's railway to a junction with 
such branch. 

An arrangement was made for carrying the traffic inwards and 
outwards between the S. company's railway and the D. steam- 
packet company's wharf by the S. company bringing the waggons 
to the junction with the M. company's brandb railway, where 
the waggons were detached and shunted and delivered to the M. 
company, who hauled them by horse-power along their line and 
the tramway, and delivered them at the D. steam-packet com- 
pany's wharf. 

Under this arrangement the traffic was sent by this route for 
ten years without interruption and without complaints made by 
anyone. At the end of that period the M. railway company 
gave notice to the D. steam-pacKet company that they could not 
continue such interchauge ojf the traffic. 

The D. steam-packet company applied for an order that the 
M. railway company afford to the I), steam-packet company all 
reasonable f acihties for the receiving and forwarding and deliver- 
ing of through traffic, and that the existing arrangements and 
facilities for such traffic should be declared to be reasonable. 

The M. railway company made no offer to afford to the D. 
steam-packet company other facilities of equal value in place of 
those they sought to withdraw, and it was proved that the traffic 
could be exchanged at the point of jimction with ease and safe^. 

Ileldy that the aforesaid arrangement for carrying the D. 
steam-packet company's traffic between the S. company's railway 
and the D. steam-packet company's wharf was a due and reason- 
able facility for the receiving, forwarding, and delivering of such 
traffic upon and from the rauways belonging to the M. company 
and the S. company respectively, and that the facilities should 
continue to be afforded. City of Dublin Steam-packet Co. v. 
Midland Great Western of Ireland Ry. Co. and the Ureat Southern 
and Western Ry. Co. of Ireland VIII. 1 

11. — Interchange of Traffics-Continuous Line of Railway. — The D, 
railway company applied to the Court for an order enjoining the 
M. railway company to afford to the applicants reasonable facili- 
ties for receiving, forwarding, and delivering all traffic, including 
mails, passengers, and goods upon and from their railway and 
the railway of the G. S. raOway company. 

The D. railway company, by means of a loop Une and junction 
with the M. railway company, formed a oontmuous Hne of rail- 
way communication connecting towns and places on the D. rail- 
way with towns and places in the south of Ireland, situated on 
the railway of the G. 8. railway company. 

Although the junction had l)een passed by the Board of Trade 
as safe for passenger traffic, the M. rsdlway company refused to 
exchange traffic there or allow it to be used, on the ground that 
such junction was unsafe for passenger traffic, and also that 
trains coming over the loop line and junction would unreason- 
ably interfere with their own traffic. 
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The Court lield that the D. railway company were entitled to 
a general order for facilities, as it was proved that the forwarding 
the traffic sought to be forwarded by the loop line would not be 
an unreasonable interference with the traffic of the M. railway 
company at that particular place. 

Tne loop line and junction being likely to be of public service 
and benefit, and havmg been made under the powers contained 
in an Act of Parliament and sanctioned by the Board of Trade, 
the Court refused to presume against the security of the line. 
Dublin, Wicklow and Wexford Ry, Co, v. Midland Great Western 
By, of Ireland Co. and the Great Southern and Western By. 

00. ....*•.•.• VJ.lJ.m 0*7 

12. Passenger Traffic — Continuous Line of Bailway — Through Booking 
— Covered Footpath httweeii Two Bailway Stations. — Two railway 
companies ran trains to M., and each had a station there. The 
stations were half a mile apart, and were connected by a line of 
railway belonging to one of such railway companies, and which 
was used for the transit of goods only. 

Upon an application to the Court for an order enjoining the 
two railway companies- 

(1) To afford to the public the advantages which ought to be 
derived by means of the continuous lines of railway at and 
through M. of the two companies between stations on their 
respective railways, and to provide through passenger trains and 
through booking of passengers over such continuous lines of 
railway; 

(2) To modify and arrange the times of arrival and departure 
of trains belonging to each of the two companies respectively, at 
and from M., so as to allow passengers travelling oy trains of 
the one company to avail themselves of the trains of the other 
companv without delay or inconvenience, and without change or 
breaK of carriage ; 

The Court held, that an order for reasonable facilities, without 
specifyine what they were, must issue, and intimated that no 
case had been made out of public necessity which would at all 
justify the Court in requiring the companies to work a through 
service of trains, or even of carriages going through from the one 
system to the other, and further intimated that 2 the two com- 
panies complied with such order by making a ^ood covered foot- 
path between the two stations, and by providing the necessary 
porterage to accommodate persons with luggage who had to pass 
from the one to the other, and by establishing through bookmg, 
they will have amply met the necessities of the traffic as it at 
present exists. Sussex County Council v. London, Brighton and 
South Coast By. Co. and London and South- Western By. 
Co VIIL 17 

13. Passenger Traffic — Continuous Line of Commu7iication — Application 
by Owning Company against Working Company, — Where an agree- 
ment between two railway companies does not provide for the 
canying of through passenger and coaching traffic, the Com- 
missioners have jurisoiction to entertain an application under 
sect. 2 of the Railway and Canal Traffic Act, 1854, for an order 
to afford due and reasonable facilities for such traffic. 

That the applicants for such an order are the owning railway 
company, and the defendants the working railway company, 
does not of itself prevent such an application under the Railway 
and Canal Traffic Acts being entertained. Solway Junction By, 
Co, V. Caledonian By. Co, and Glasgow and South'Western By, 
Co VIII, 177 
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14. ConiinuouB Line of Railway — Through Booking, — Any one of the 
public intending to send traffic over the railways of two or more 
companies forming together a continuous route, may, under 
sect. 2 of the Railway and Canal Traffic Act, 1854, reqiiire the 
companies to combine to carry his traffic at a single bookings and 
for a single payment as an accommodation reasonable to be 
granted to him. 

If there are grounds for the Court allowing something claimed 
as a proper facility for using railways, an objection grounded on 
its inconvenient consequences to railway companies Dy reason of 
arrangements made by themselves will not suffice for not allow- 
ing it. Didcvt, Newbury and Southampton By. Co. v. €hreai 
Western By, Co, and London and South- Western By, Co. IX, 210 

15, Faalities Clause — Diversion of Traffic — Interim InJunctioH — 
Isomers granted under old Acts not exercised — Circumstances changed 
— Jurisdiction— Railway and Canal Traffic Act, 1888 (51 <fe 52 
Vict. c. 25), 8. 9. — Article 12 of an agreement made between the 
Great Northern railway company and the Manchester, Sheffield 
and Lincolnshire railway company, and dated 30th January, 1892, 
and confirmed by the Manchester, Sheffield and linoolnshire 
Railway (Extension to London, &c.) Act, 1893, provided as 
follows: — 

** On and from the passing of the bill, and whether the running: 
powers provided for by this agreement are exercised or not, there 
shall be a complete system of through booking and through rates 
and fares between the systems of the two companies by all 
reasonable and convenient routes . . . and each company shall 
conduct the through traffic of the other company in good faith 
and by through trains, and shall afford to the other company all 
such reasonable facilities and accommodation as regards traffic of 
all kinds as is usual between friendly railway companies for the 
convenient conduct and exchange of traffic passing or destined 
to pass between the respective systems of the two companies.^' 

The respondents having completed their line to London, certain 
fish traffic was handed to them at Grimsby for conveyance to 
London ** via Great Northern railway.'* Tms had hitherto been 
so forwarded, but the respondents now conveyed it by their own 
route to London and delivered it themselves. On an application 
for an interim injunction enjoining the Great Central company 
to desist from diverting from the Great Northern company the 
fish traffic from Grimsby to London which is consigned by the 
Great Northern railway :— - 

Heldy that the route being primd facie a reasonable one, the 
Great Northern railway company would have primd facie the 
right of requiring traffic to be carried by it on reasonable terms ; 
there bein^ also primd facie a contract to that effect, and as an 
interim injunction would not harm the respondents (provided 
accounts were kept], and the absence of it might seriously damage 
the applicants, an interim injunction should be granted. 

The Great Northern Railway (Communication with the Man- 
chester, Sheffield and Lincolnshire Eailway) Act, 1851, sect. 14, 
enacted: — 

* ' That the Great Northern railway company shall have the ris^ht 
of access at all reasonable and proper times to, and accommodation 
at, the tidal basin at Great Grimsby for the fish traffic, and like- 
wise accc^ss to and accommodation at the docks for the goods traffic, 
including the right to rent a piece of land for warehouses thereat, 
upon such sites and upon such terms and conditions, and subject 
to such regulations as may be agreed upon by the engineers of 
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the two companies, and in the event of a difference between 
them as may be settled by arbitration in the manner herein- 
after provided." 

Section 15 of the same Act provided for arbitration under the 
Companies Clauses Act, 1845. 

The West Riding and Grimsby Railway (Transfer) Act, 1866, 
8. 31, enacted that: — 

** It shall be lawful for the Great Northern railway company 
to run over and use with their engines, carriages, and servants 
the Sheffield, South Yorkshire, and Trent, Ancholme and Grimsby 
railways situate between Bamby Don and Grimsby, including 
the docks at Grimsby and the railways leading thereto and the 
works connected therewith, and to use in common with the said 
Sheffield and South Yorkshire, and Trent, Ancholme and Grimsby 
railwav companies the several sidings, stations, turntables, docks 
and other conveniences and appurtenances to the said several 
lines of railway appertaining or belonging." 

The applicants applied, under sect. 9 of the Railway and Canal 
Traffic Act, 1888, for an order enforcing the performance of the 
obligations imposed by the above-mentioned sections ; also for 
an order, under sect. 8 of the Regulation of Railways Act, 1873, 
for determining the sites, terms, conditions and regulations upon 
which the rights conferred upon the applicants by sect. 14 of the 
Act of 1851 are to be exercised in lieu of arbitration. It was 
proved that the docks had been completely changed under powers 
given to the Manchester, Sheffield and Lincolnshire railway com- 
pany by an Act of 1849, vesting the docks in them, and that the 
** tidal basin " no longer existed. 

Heldy by the Commissioners, that they had jurisdiction to deal 
with the above-mentioned matters under sect. 9, sub-section (a) 
of the Railway and Canal Traffic Act, 1888 ; and, with regard to 
the warehouse site, under sub- section (c) of the same section, 
where the term ''individual" means *' any legal person not the 
general public." 

Queer e whether, as regards sect. 14 of the Act of 1851, it is a 
condition precedent to the Commissioners having jurisdiction 
that the engineers of the two companies should have considered 
the matter and disagreed. 

Heldy further^ that it is not the function of the Court to make 
abstract declarations which they could not enforce in their 
entirety ; and that before making an effective order, or granting 
an injunction under the Act of 1851, the applicants must put 
forward a definite scheme to be considered by the respondents. 

That the Great Northern railway company cannot now (1899) 
be considered in the same position as if they had asserted their 
rights immediately after the ]>as8ing of the Act of 1851 ; and that 
they must now show that their scheme is reasonably possible. 

Hdd^ further^ that sect. 31 of the Act of 1866 gives the appli- 
cants the right to run over and use the whole of the railways in 
the docks and all the appurtenances thereto, as the term ** docks" 
in that section cannot reasonably be considered merely a definition 
of the termintia ad guem, but that the applicants must first show 
that the exercise oi these powers of user can be so regulated as 
not to interfere with the convenient conduct of the business of 
the docks. Great Northern Ry. Co, v. Qreai Central Ry, Co, . . . X, 266 
16. Through Ratt^ — Competing RoxUes — Diveraion of Traffic — Tran- 
Bhipment of Goods — Rebates out of Through Rates. — Certain 
through rates for traffic passing viS Strabane, between the rail- 
way of the Great Nortnem company and the railway of iiie 
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Donegal company west of Strabane, were in operation under a 
notice duly served on the Donegal company in accordance with 
the provision of sect. 2d of the Railway and Canal Traffic Act, 
1888. Each of the railway companies owned a railway between 
Strabane and Londonderry, and were competing for the traffic. 

Upon a complaint by the Great Northern company — (1) of the 
unreasonable delay caused by the Donegal company to traffic 
forwarded from Londonderry vid Strabane, partly on the line of 
the Great Northern company and partly on the line of the 
Donegal company, and vice vtrsd ; (2) of improper diversion of 
traffic from the luie of the Great Northern company to the line 
of the Donegal company, and obstruction offered at stations on 
the Donegal company's line west of Strabane to the use by the 
public of the route to Derry by the line of the Great Northern 
company as a through route; (3*) of improper refusal of the 
Donegal company to recognise the tnrough bookings of passengers 
by the Great Northern company from Londonderry v/^ Strabane 
to stations on the Donegal company's line west of Strabane; 
(4) of detention of the Great Northern company's wagons at 
Strabane owing to the delays in transhipment of traffic by the 
Donegal company : — 

Held, that the Great Northern company were entitled on the 
facts proved to an order enjoining the Donegal company to 
afford all due and reasonable facilities for carr^ong out the 
through system of booking and rates over the Great Northern 
company's and Donegal company's railways for passengers and 
goods as required by the notice served by the Gi'eat >iorthem 
company on the Donegal company, and in particular for trans- 
ferring to and from the Great Northern company's railway all 
goods and traffic carried at through rates partly over the railway 
of the Donegal company and partly over the railway of t^e 
Great Northern company. 

The Donegal company applied for an order declaring that the 
through rates in force under the notice served on the Donegal 
company by the Great Northern company were not a reasonable 
facihty or required in the interests of the public, and that the 
same should no longer be in force : — 

//e/(/, that no case had been made for rescinding the through 
rates. 

Query, whether the Court has power to rescind through rates, 
which have become valid by a notice under sect. 25 of the 
Railway and Canal Traffic Act, 1888. 

Upon complaint that the Great Northern company granted a 
rebate of Is, per ton out of their portion of the through rates it 
was proved that the Great Northern company were not acting 
mala fide nor for the purpose of treating the Donegal company 
unfairly, but to secure a portion of the competitive traffic, and 
that without such rebate the Great Northern company would 
lose the traffic altogether owing to the delays caused by the 
Donegal company at Strabane : — 

Held, that no case had been made for prohibiting the Great 
Northern company from allowing the rebate. Great Northern 
Ry, Co, (Irtland) v. Doveyal Ity, Co, ; Donegal Ry, Co, v. Great 
Northern Ry, Co, [TreUind) AV. 47 

17. Facilities under Amahfuwaiivn Act— Connecting Trains, — By the 
Caledonian and Scottish North -Eastern Railways Amalgamation 
Act, 1866, the Caledonian company are to give to all traffic 
passing to or from the lines of tne North Biitish company from 
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Caledonian company), ** all such facilities as are usual or useful 
for the convenient working or development of railway traffic," 
including among other things "conveniently timed and 
arranged trains, and **to accommodate, manage and forward 
such traffic, and give such facilities, including ordinary waiting 
for trains, as effectually, regularly and expeditiously, as if it were 
their own proper traffic, or traffic which they were desirous of 
cultivating to the utmost " : — 

Heldy that the word "ordinary" as applied to waiting for 
trains, has no definite meaning in railway practice. 

Heldy further, (1) that in the case of a local branch Caledonian 
train with which a North British train was timed to connect at 
Perth (in the sense that it was timed to arrive half an hour or 
less before the Caledonian train was timed to leave Perth) it 
should be detained for five minutes ; and if the connecting train 
were then signalled from the signal box immediately outside 
Perth station, such further time as would enable passengers 
travelling by the train so signalled to join the Caledonian train ; 
the North British company being bound to give notice five 
minutes before the time the Caledonian train was due to leave, 
if there were no possibility of such connection ; (2) that, in the 
case of a Caledonian west coast main line train legitimately 
competing with the North British company's east coast service, 
with which a North British train was timed to connect at Perth, 
the Court, taking into consideration the relative number of 
passengers in the two connecting trains, would not order its 
detention for any definite time ; out that the main line train 
should not be allowed to start from Perth, if the North British 
train should have been signalled from the signal box imme- 
diately outside Perth station, until the passengers had been 
duly transferred. North British By, Co, v. Caledonian By. 
Co XII, 27 

18. Obligation of Canal Company to keep Branch open for Traffic, See 
Canal, 

19. Construction of Special Act — Payment for ''Accommodation, Con- 
veniences and Facilities,** — The special Act of a railway company 
enacted that "the H. company shall at all times afford to and 
for the G. company all needful accommodations, conveniences 
and facilities at the station of the H. company at Inverness for 
and in respect of all traffic destined for or arriving from the 
railways oi the G. company, including so far as reasonably may 
be required, the carrying forward of through wagons and car- 
riages in connection wiui the trains of the G. company, and 
convenient timing, number and speed of trains, the payment for 
the accommodation and conveniences at Inverness station pro- 
vided by the H. company under this section shall be determined 
by agreement, or in case of difference by arbitration." 

Upon an application to the Court by the H. company to decide 
what sums should be paid to the 11. company by the G. company 
for the "accommodation, conveniences and facilities" afforded 
to the G. company at the Inverness station : — 

Held (1) That the forwarding of through wagons and carriages, 
and the convenient timing, number and speed of trains were 
facilities for cairying on the traffic of the respective companies, 
but not accommodation and conveniences for which payment is 
stipulated in the above section to be made. 

(2^ That tiie G. company were not liable to pay a proportion 
of tne annual cost of working and other annual charges, and 
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also of the interest on the capital expenditure on Inyemess 
station as claimed by the H. company under the above section. 

(3) That the only accommodation, convenience or facility 
afforded to the G. company at the H. company's station at 
Inverness for which payment had to be made was the portion of 
the said station which was occupied by the booking office and 
other offices of the G. company, and that the G. company should 
pay to the H. company the sum of L per annum for the occu- 
pation and use by the G. company of so much of the said station 
as is occupied and used by the G. company for a booking office 
and other offices. Highland By, Co. v. Great North of Scotland 
Ry.Co VII. 90 

III. Through Booking, 

20. Jurisdiction of Bailivay Commissioners to grant without a through 
Bate — Beasonable Facilities, — An order by the Railway Commis- 
sioners for through booking is not a matter of right. Such an 
order necessarily involves an order for a through rate, although 
the throTigh rate may be only the sum of the local rates of the 
several lines over which the traffic passes. ConsequenUy an 
order for through booking can only be granted on the same 
considerations as would govern the granting of a through rate 
(per Lord Esher, M. R., and Rigby, L. J. ; Lopes, L. J., 
dissenting). 

Throu^ booking may be granted without a through rate, not 
as a matter of right, but upon evidence that it is a reasonable 
facility within the meaning of sect. 2 of the Railway and Canal 
Traffic Act, 1854 (per Lopes, L. J.J. Didcot, Newbury and South- 
ampton By, Co, V. Great Western My, Co, and Lwidan and South- 
western By, Co, {No, 2) .XI 

21. Under sect. 2 of the Railway and Canal Traffic Act, 1854, the 
Railway Commissioners have power (upon proof that it is 
reasonable and in the interests of the public) to order through 
booking of both passengers and goods at the sum of the local 
rates charged on the two lines of railway constituting the 
throuffh route (per Collins, J.). 

If the demand for such through booking is made hatid fide by 
a member of the public, and a fortiori by a commimity, tiiere is 
ipso facto a strong prima facie case of reasonableness and public 
interest (per Colhns, J.). Didcot, Newbury and Southampton By, 
Co, V. Loudon and South- Western By, Co. aiid Others . A'. 9 
And see Through Traffic, 14, ante, p. 250, and Through Bates, post, 
p. 284. 

FOREIGN MERCHANDISE. See Undue Preference. 

FORWARDING TRAFFIC. See Facilities, Due and Beasonable, for 
Traffic. 



GENERAL AND SPECIAL ORDERS TO DELIVER GOODS TO A 
PARTICULAR CARRIER. See Undue Preference, 26, 27, poa, 
pp. 309, 310. 

GROUP RATES. See Undue Preference. 
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INCREASE OF BATES. 

1. Complaint by Traders* Association — Particulars of Names of Traders 

aggrieved, — An incorporated association of traders filed a com- 
plaint under the Bailway and Canal Traffic Acts, 1888 and 1894, 
that a railway company had, since the Slst of December, 1892, 
increased their class rates per ton for merchandise traffic, and 
that the increased rates were unreasonable. The railway com- 
pany asked for particulars of the names of the traders who were 
represented by the association, and of the traders in respect of 
whose traffic me complaint was made : — 

Jleldf by the Court of Appeal (affirming the judgment of 
Collins, J.), that the association were entitled to make such a 
complaint to the Bailway Commissioners without representing 
any individual trader and without proof that any individuiu 
trader was aggrieved, and that as the association and the 
railway company were the only parties to the litigation, the 
association could not be ordered to give particulars of traders 
represented by them. 

Jleldy also, that on such a complaint, as to the increase of 
class rates, the railway company might, in the first place, 
justify generally the raising of the rate for the whole class, and 
that, therefore, an application for particulars, for the purpose of 
the identification of specific goods in respect to which me in- 
crease of rate might be alleged to be unreasonable, was 
premature. 

Sub-sect. 4 of sect. 1 of the Bailway and Canal Traffic Act, 
1894, does not apply to a complaint by an association which is 
proceeding under sect. 7 of the Bailway and Canal Traffic Act, 
1888, and is not itself aggrieved by the increased charges. 
Mansion House Association v. Oreat Western By, Co, . IX, 58 

2. Justification of Increase — Standard of Reasonableness, — On the 

Ist of January, 1893, a railway company indirectly increased 
their rate for the carriage of coal, but not to the maximum. 
Prior to the passing of the Bailway and Canal Traffic Act, 1894, 
all rates below the maxima were presumed to be reasonable : — 

Held, that in the case of rates increased after the last day 
of December, 1892, sect. 1, sub-sect. 1, of the Bailway and 
Caual Traffic Act, 1894, removed that presumption and threw 
upon railway companies the onus of proving tnat the increase 
was reasonable, and that the standard of reasonableness de- 
pended on circumstances existing or apprehended before the 
increase was made, and, therefore, in the case then before the 
Court, before the Act came into operation. 

**The reasonableness of the rate is not to be tried by its 
effect upon the trade of the persons who have to pay it " (per 
Collins, J.). 

Upon a complaint under the above section by coal merchants 
and colliery proprietors that whereas the rates and charges 
made by tne defendants for the conveyance of coal and coke 
were, prior to the 1st of January, 1893, based and calculated 
upon the carriage of 21 cwt. to the ton, they had, since the 
31st of December, 1892, been based and calculated upon the 
carriage of 20 cwt. to the ton with an allowance for wastage of 
2 cwt. per truck carried by the defendants without ch£u*^e, and 
that by such alteration in the mode of calculating tJie weight of 
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coal and coke carried to the ton, the said rates and charges had 
been indirectly increased by the defendants, and that such in- 
crease was unreasonable : — 

Held, that the defendants had, by bo reducing the weight of 
coal carried to the ton, indirectly increased tiiieir rates and 
charges for the carriage of coal and coke, and that it had not 
been proved by the defendants that the whole of the increase in 
the rates which had been so made was reasonable. Richdty Smith 
& Co, V. Midland By, Co IX. 107 

3. Coal Bates, ^XJ-pon a complaint under sect. 1 of the Bailway 

and Canal Traffic Act, 1894, that a railway company had, since 
the 1st of January, 1893, unreasonably increased their rates for 
coal for shipment from the applicants' collieries to the Tyne 
Dock and Sunderland, by an addition of '6d, to the rate per 
ton: — 

Held, that it was not unreasonable that the increase com- 
plained of should have been made, the railway company having 
proved that the cost of worl^ing the applicants' traffic had in- 
creased by — 

(1) Increased cost for locomotive power, owing chiefly to the 
shortening of the hours of labour ; 

^2) Increased wae;es ; 

(3) Greater number of wagons having been allotted to the 
applicants owing to the colliery owners requiring their traffic to 
be conducted with greater despatch ; and 

(4) Increased rates and taxes. 

Charlaw and Sacriston Collieriea Co, y. North-EasUrn By, Co, 

IX. 140 

4. Increase of Bate by Bail way Company jointly with other Bailxvay 

Companies — Joinder of such other Bailway Companies as co- 
Defendants, — Sect. 1 of the Bailway and Canal Traffic Act, 
1894, enacts that *' Where a railway company have, either alone 
or jointly with any other company or companies, since the last 
day of December, 1892, directly or indirectly increased, or here- 
after increase directly or indirectly, any rate or charge, then if 
any complaint is made that the rate or charge is unreasonable, 
it shall he on the company te prove that the increase of the rate 
or charge is reasonable, and for that purpose it shall not be 
sufficient to show that the rate or ohai^ is within any limit 
fixed by an Act of Parliament or by any Provisional Order con- 
firmed by Act of Parliament." 

Upon an application to the Eailway Commissioners under this 
section alleging that a railway company have, jointly with other 
railway companies, increased a rate or charge, and that such 
rate or charge is unreasonable, the applicant must join such 
other railway companies as defendante. Mapperley Colliery Co, 
V. Midland By, Co IX. 147 

5. Cartage Charges — Jurisdiction, — Where a railway company have, 

since the last day of December, 1892, increased a rate or charge 
for cartage, and complaint is made that the rate or charge is 
unreasonable, exclusive jurisdiction is not vested in an arbitrator 
appointed by the Board of Trade under the Eailway Bates and 
Charges Order Confirmation Acts, 1891, 1892, and tne Bailway 
Commissioners have jurisdiction to hear and determine such 
complaint under sect. 1 of the Bailway and Canal Traffic Act, 
1894. 

Where there is a difference between a trader and a railway 
company as to the reasonableness of a cartege charge generally. 
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without reference to any such increase, the proper tribunal to 
settle such difference is an arbitrator appointed by the Board of 
Trade under the Bailway Rates and Charges Order Confirmation 
Acts, 1891, 1892. 

*' It seems to me that after the Railway Hates and Charges 
Order Confirmation Acts, 1891, 1892, were passed, and before 
the Railway and Canal Traffic Act, 1894, was passed, the juris- 
diction to aeal with the question of reasonableness of terminal 
charges or the charges named in sect. 15 of the Regulation of 
Railways Act, 1873, was taken away from the Railway Com- 
missioners and dealt with by sect. 5 of the schedule to the Rail- 
way Rates and Charges Order Confirmation Acts, 1891, 1892 — 
dealt with in part by substituting a maximum for what the 
Commissioners might consider reasonable, and dealt with as to 
the other part hy substituting arbitration under the Board of 
Trade for tiie opmion of the Commissioners" (per Collins, J.). 
ManHon House Aesociation y. London and North -Weetem By, 
Co /X. 174 

6. Increase of Coal Rates — Justification of Increase — Comparative 
Tables — Coal Wagons. — Sect. 1, sub-sect. 1, of the Railway 
and Canal Traffic Act, 1894, enacts that: *' Where a railway 
company have, either alone or jointly with any other railway 
company or companies, since the last day of December, 1892, 
directly or indirectly increased, or hereafter increase directly or 
indirectly, any rate or charge, then if any complaint is made that 
the rate or char^ is unreasonable, it shall lie on the company to 
prove that the increase of the rate or charge is reasonable, and 
for that purpose it shall not be sufficient to show that the rate or 
charge is within any limit fixed by an Act of Parliament or by 
any Provisional Order confirmed by Act of Parliament." 

Upon a complaint under the above section by colliery owners 
that, whereas tne rates and charges made by the railway company 
for tiie conveyance of coal were, prior to the 1st of January, 1893, 
based and ctuculated upon the carriage of 21 cwt. to the ton, of 
which 1 cwt. was an allowance for ** wastage," they were now 
based and calculated upon the carriage of 20^ cwt. to the ton, 
and that this admittedly resulted in an increase of 2^ per cent, 
upon the rate formerly charged to the applicants, and that such 
increase was unreasonable. 

Heldf by Collins, J., and Lord Cobham (Sir Frederick Peel 
dissenting}, that the railway company having shown at least a 
proportional increase in the cost of working the traffic between 
the year 1877, when the original rates were fixed, and the year 
1692, the increase of rate was reasonable ; that the fact that 
since 1880 the railway company had supplied wagons for the 
mineral trade as carriers of minerals, for the use of which a 
separate rate was charged, did not necessitate the exclusion of 
this branch of their business from the general account (for pur- 
poses of comparison, in order to ascertain a reasonable convey- 
ance rate), because the trader providing his own wagons was 
also benefited by the increased facility and greater economy witiii 
which the traffic was handled ; and that the cost of providing 
relief men for mineral trains, which was necessitated by the 
shortened hours of labour and the fact that such trains had to 
stand on one side for goods and passenger trains, was an item 
properly attributable to the mineral traffic, which must be 
worked subject to the ordinary conditions on a highway. 

Per Sir F. Peel: That this cost of providing relief men for 

B, 17 
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mineral traanB being a new expense, which, aocoi-ding to the 
railway company's tables of cost of locomotiye power, mineral 
trains were able to be run without until 1889 or 1890, in eo far 
as the extra men were required in consequence of the company 
running trains for various services and having to work them 
over the same line at different rates of speed, should be treated 
as a general charge, and be distributed over the entire traffic, 
and not laid on one branch of it only. 

Held, by the Court, that a comparison of expenditure and 
receipts in any two years is a fair method of comparison where 
no special disturbiag elements can be proved to exist. For a 
comparison based on train mileage to be of value, it must be 
shown that the conditions of working the traffic in the two com- 
pared years have remained substantially constant; which was 
not the case in the years 1877 and 1892, since in the latter year 
there was a larger proportion of long distance traffic, a mile o£ 
which brought in a smaller rate and was traversed at less cost 
than a mile of short distance traffic. South Yorkshire Coal 
Owners* Assurance Society v. Midland Ity, Co. . . . X. 28 

7. Indirect Increase of Bates and Charges — Charge for Accommodation 

after Conveyance — Siding Bent. — A railway company, being 
bound to give a reasonable time to the trader, after conveyance, 
to take delivery, prior to 1894 allowed the traders four clear 
days for that purpose, but calculated the four clear days not on 
one truck, but upon the average time that all the trucks of a 
particular trader occupied the rculway company's sidings. After 
1894 they allowed four days, exclusive of the day of arrival, 
but calculated the time allowed on each truck and not on the 
average. This was complained of as an indirect increase of rate, 
which the railway company were called upon to justify, under 
sect. 1 of the Railway and Canal Traffic Act, 1894. 

Held, that there was no indirect increase of the tonnage rate, 
because, under the former system, no particular ton of coal 
would have had greater accommodation as regards time than 
under the new system. Manchester and Northern Counties 
Federaium of Coal Traders* Associations v. Midland By, Co, 

X. 121 

8. Indirect Increase of Bates and Charges — Charge for Accommodation 

after Conveyance — Siding Bent — Liability as Carriers ceasing, — 
Prior to February, 1895, the railway company's tonnage rates 
included the user of their sidings by the consignees (for coal 
trucks not belonging to the railway company) for an indefinite 
period. From the Ist of March, 1895, the railway company 
made a charge of 6^^. per truck per day as '' siding rent" after 
four clear days had been allowed for the discharge of the coal. 

The applicants contended that this was an *' indirect increase 
of a rate or charge " within the meaning of sect. 1 of the Railway 
and Canal Traffic Act, 1894, and had to be justified by the rail- 
way company. They further contended that the proposed charge 
was ultra vires as being a eeneral condition applicable to the 
rates and charges authorizea by the Railway Companies Rates, 
&o. Order Confirmation Act, 1892, and would require the sanction 
of Parliament. 

Held, that the duty of a railway company as caniers ended 
after putting the merchandise in a position where the trader 
cotdd take delivery, and leaving them there for such a reason- 
able time as would enable the trader, with ordinary appliances, 
to get his merchandise out of the truck. And that, although the 
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oonvenienoe of the trader since let Marcli, 1895, had been cur- 
tailed, the four days was an attempt by the railway company to 
fix an extreme limit of time up to which thoy were content to 
bear the obligation of ** carriers," and to deem it as covered by 
the conveyance rate ; and that making a charge for something 
for which no charge had been made before (viz., warehouse 
accommodation^ did not constitute an increase, direct or indirect, 
of any rate or cnarge. 

Held, further, that the charge was not ultra vireSy it being 
authorized by sub-sect. 4 of sect. 5 of the Eailway Compuiies 
Eates, &c. Order Confirmatiou Act, 1892, which gave the right 
to diarge for ** the detention of trucks or the use of anv accom- 
modation before or after conveyance beyond such period as shall 
be reasonably necessary for enabling the company to deal with 
the merchandise as carriers thereof, or the consignor or consignee 
to give or take delivery thereof." 

Held, further, that the quantum to be paid by the trader to the 
railway company was a question expressly reserved for the con- 
sideration of an arbitrator, and must be decided on the facts 
proved in each particular case. Manche$ter and Northern Counties 
Federation of Coal Traders* Associations v. Lancashire and York- 
shire By. Co X 127 

9. Justijioation of Increase — Measure of Jteasonahleness — Railway and 
Canal Traffic Act, 1894 (57 db 58 Vict, c. 64), 5. 1.— In justifying 
an increase of rates under sect. 1 of the Eailway and Oanal 
Traffic Act, 1894, it is not sufficient to show an increase in the 
ratio of cost to receu)ts to an extent equalling or exceeding that 
of the advance in the rates. If it be shown, after all elements 
of cost and economy have been taken into cokisideration, that 
the necessary cost per ton carried will, under uniform conditions, 
be increased b^ any sum without any compensating circum- 
stances, then it is primd facie reasonable to increase &e charge 
by the same sum. 

In considering under this section whether an increase of rate 
is reasonable, the Ck)urt is not precluded from having regard to 
any circumstances which may tend either to justify the increase 
or to prove it unreasonable. 

Although the rates, as existing before 1893, are presumed by 
the Eailway and Canal Traffic Act, 1894, to be sufficiently high, 
an advance shown to be necessary to accommodate them to 
circumstances may be allowed, even though the circumstances 
are of a date prior to 1893 (e.g,, circumstances existing since 
1888), provided that the date is not too remote. 

Upon a complaint by Manchester oil refiners under sect. 1 
of the Eailway and Oanal Traffic Act, 1894, that the London and 
North-Western and other railway companies had, in March, 
1893, directly and imreasonably increased certain rates per ton 
in force on December 31st, 1892, to the extent of some 
5 per cent. : 

Held, thai the railway companies having shown that the cost 
of goods traffic had grown proportionately between 1888 and 
1892, an advance of rates in 1893 to the extent of 3 per cent, 
was justified, on the assumption that the rates in force down to 
the end of 1892 ought to bo considered to have been not more 
than reasonable in 1888. Smith and Forrest v. London and 
North- Western By, Co,, Great Western By, Co,, Midland By, Co,, 
and Others, -X/. 156 

17(2) 
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10. Increase of Coal Rates — JusUfication of iMrtase — Camparalive 
Tables — Discovery of Documents — Documents to show Extent and 
Profits of Applicants* Business — Damages, — Sect. 1, sub- 
sect. 1, of the Railway and Canal Traffic Act, 1894, enacts 
that, '* where a railway company have, either alone or jointly 
with any other railway company or companies, since the last 
day of December, 1892, directly or indirectly increased, or here- 
after increase directly or indirectly, any rate or charge, then, if 
any complaint is made that the rate or char^ is unreasonable, 
it shall he on the company to prove that the mcrease of the rate 
or charge is reasonable, and for that purpose it shall not be 
sufficient to show that the rate or charge is within any limit 
fixed by an Act of Parliament or by any Provisional Order 
confirmed by Act of Parliament." 

Upon a complaint, under the above section, by colliery owners 
that the respondent railway companies had, in December, 1899, 
increased the rates for the carriage of coal to an extent varying 
from the sum of \d, per ton on rates not exceeding 2s, per ton, 
to the sum of 3ff. per ton on rates exceeding 5«. per ton, and 
that such increase was unreasonable, the railway companies 
alleged that the increase was reasonable on the ground that the 
cost of working their coal traffic had increased owing to shorten- 
ing of hours of labour, increase of price of fuel, additional 
capital expenditure, and other causes : 

Held, that the evidence given by the railway companies as to 
the cost of working did not prove that when the coal rates were 
raised at the end of 1899 the cost of carrying that traffic showed 
such an advance upon the cost in previous years as to require or 
justify the raising of the rates. 

To justify a permanent increase of rate, chants affecting only 
temporarily cost of working (such as high price of locomotive 
co^ are not sufficient. 

The Commissioners ordered an inquiry to be taken before the 
Registrar as to the damages sustained by the applicants in conse- 
quence of their having been compelled to pay these increased 
rates since January 1st, 1900, and held, that on such inquiry it 
would be open to the railway company to show, by any com- 
petent evidence, that damages had not been sustained bv the 
applicants, and in particular that the increased rates had been, 
in whf>le or in part, truly borne by other persons. 

Held^ by the Court of Session (affirming Lord Stormonth 
Darling), that the railway companies were not entitled to dis- 
covery of the business books and accounts of the applicants in 
order that extracts might be taken therefrom to show the amount 
of coal sold by the applicants, the cost of working it and the 
profits made. Black and Sons v. Caledonian Ry. Co,^ North British 
Ry, Co,f and Glasgow and South' Western Ry. Co, . . XT, 176 

1 1 . Qucere, whether under sect. 1 of the Railway and Canal Traffic 
Act, 1894, a railway company can be caUcd upon to justify the 
increase of rates which have been lowered since December 31st, 
1892, but re-raised to a point not exceeding the level of 1892. 
Millom and Askam Hematite Iron Company, Limited v. Fumess 
Ry. Co,, North-Eastern Ry, Co., and London and North-Western 
Ry,Co XIL 1 

12. Justification of Increase — Order of Court against Undue Preference 
— Bon& fide Obedience thereto, — ^Where a railway company can 
show that, in complying with an order of the Court a^amst 
undue preference, a levelling down of the rates at other smiilar 
places, proportionate to the amount of the rate complained of, 
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would involve a great risk of serious loss, a leveUins up or 
increase of such rate or charge complained of is reasonable. 

Qwcre, whether sect. 1 of the Bailway and Canal Traffic Act, 
1894, applies to an increase made in bond fide obedience to an 
order of the Court against undue preference. 

Upon a complaint by millers, at Hull, under sect. 1 of the 
Railway and Canal Traffic Act, 1894, that the North-Eastem 
railway company had, in August, 1901, directly and indirectly 
increased the rate for carriage of flour from Hull, by refusing 
to perform the service of cartage in Hull without extra charge, 
and by refusing to allow traders performing their own cartage 
the former rebate (which varied from 6d. to 1«. per ton) ; and 
that such increases were unreasonable : 

Held, that the railway company, having shown that the 
increase was made in hortdfide oTOdienco to an order of the Court, 
to avoid a preference found undue, by levelling up the rate at 
Hull to that at Goole, and also having shown that the levelling 
down of rates at other similar places to the Hull standard would 
risk an annual loss of 10»000/., the increases complained of were 
reasonable. Iti$kuforth, IngUby and Lofthou&ey Limited^ and 
Others v. North-Eoiiern Ry. Co. .... XIL 34 



JUNCTION. See Facilities, Due and Reasonable, for Traffic. 

JURISDICTION OP RAILWAY COMMISSIONERS. 

1. To order water-closets to be provided at a railway station as a 

reasonable facility IX. 7 

2. To decide a complaint as to unreasonable increase of a rate or 

charge - . . . . IX. 174 

3. To decide a complaint under sect. 4 of the Railway and Canal 

Traffic Act, 1894. See Rebate on Sidings Rate, 2. 

4. To grant through booking . . . . • . X. 1, 9 
6. To order delivery at private siding XI. 96 

6. To rescind a through rate XI. 48 

7. To determine whether proposed rate creates undue preference 

under sub-sect. 3 of sect. 29 of the Railway and Canal Ih^ffic 
Act, 1888 XLS9 

8. To decide a complaint under sect. 9 of the Railway and Canal 

Traffic Act, 1888 . . • . • .• • • . X. 266 

9. To order a railway company to distinguish a rate in a rate book 

under sect. 14 of the Regulation of Railways Act, 1873 . XIJ. 154 
10. To order a railway company iinder sect. 1 of the Railway and 
Canal Traffic Act, 1894, to justify the increase of rates which 
have been lowered since December Slst, 1892, but re-raised to a 
point not exceeding the level of 1892 .... XIL 1 

LEDGER ACCOUNT, 

refusal to give VII. 116 

LOADING AND UNLOADING X 127, 142 



MAILS, CONVEYANCE OP. 

1. Measure of Remuneration to t?ie Railway Company — Special Trains 
— Trains timed by the Postmaster- General. — Under the Railways 
(Conveyance of Mails} Act, 1838, the Postmaster- General may. 
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by notice in writing, require any railway company to convey 
mails by ordinary or special trains at such, hours as he shau 
direct, and a railway company required by the Postmaster- 
General to BO convey mails shall be entitled to such reasonable 
remuneration as shall be fixed and agreed upon between the 
Postmaster-Genei*al and such railway com^ny, or in case of 
difference between them as shall be determmed by arbitration. 
The Conveyance of Mails Act, 1893, enacts that where under any 
Act relating to the conveyance of mails it is provided that any 
matter of difference relating to any remuneration to be paid by 
the Postmaster-General to any railway company, shall be referred 
to arbitration, that matter of difference shall, at tie instance of 
any party thereto, bo referred to the Railway Commissioners 
instead of to arbitration. 

Upon an application to determine the amount of the remu- 
neration to be paid per annum by the Postmaster-General to the 
Waterford railway company for me conveyance of mails on their 
railway — 

(1) by certain special or notice trains required to be run by 
notice from the Postmaster-General ; 

(2) By certain ordinary or agreed trains timed by agreement 
with the Postmaster- General : 

Heldf that the remuneration for carrying the mails ought not 
to include any sum directiy representing the capital cost of 
providing the railway ; and, further, that the definite sum to be 
paid should be of sufficient amount--- 

(1) To give the railway companies payment for the mails at 
their ordinary parcels rate, less a rebate of one-third of it in 
consideration of the usual terminal services in connection with 
parcels being done in the case of the mail parcels by the 
Postmaster-General ; 

(2) To make up to them, when required, the gross receipts of 
the notice trains to oa. per train mile ; 

(3) To compensate them for possible decrease of the receipts of 
agreed trains due to their times of running being x)artly fixed to 
meet postal requirements, the allowance under this head to be a 
** substantial " one (per Mr. Justice Wright and per Sir F. Peel), 
equal to a guarantee of 3«. 6d, gross receipts per train mile— the 
cost of working either class of train being taken by agreement 
at 2«. Id. per train mile. 

Held, also, that these conditions would be provided for by 
fixing the amount to be paid per annum at 8,000^ Waterford, 
Limerick and Western By, Co, v. Postmaater-Oeneral . XL 77 

2. Measure of Remuneration to the Railway Company — Deductions 
from Parcels Rates — Charges for Travelling Sorters at Season 
Ticket Rates — Special Trains — The RaUvxiys {Conveyance of 
Mails) Act, 1838 (1 <fc 2 Vict, c. 98) — Regulation of Railvxiys Act, 
1868 (31 <fe 32 Vict, c. 119), s, S6— Conveyance of Mails Act, 1893 
(56 lib 0*1 Vict, c. 38), s, 1. — Upon an application to determine 
the amount of the remuneration to be paid per annum by the 
Postmaster-General to the Great Western railway company for 
the conveyance of mails on their railway, and for the services 
performed and accommodation provided by them in connection 
tiierewith : — 

Held, that to arrive at a '^ reasonable remuneration" to be 
paid to the railway company for the conveyance of mail bags, 
the railway company's ordinary scale of rates for parcels should 
be applied less certain deductions to countervail expenses 
incurred by the railway company in carrying parcels for the 
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public, and not inourred in case of the mails, viz., 25 per cent, 
lortenninal services, and 10 per cent, on account of the sub- 
stantial difference between mau bag^s and parcels in the quantity 
of the bags, and the regularity with which they are supplied 
for conveyance. 

The railway company claimed to be paid full passenger fares 
for servants of the Post Office travelling in the sorting carriages. 
The Postmaster-General objected to make any payment for the 
space occupied by the sorters in the carriage, on me sround that 
as the carnages are paid for, the sortos at work in them should 
travel free of charge. 

Held, that the railway company should be paid for the con- 
veyance of sorters ana other servants of the Post Office at 
season ticket rates. 

The railway company claimed to charge for *' rent " for sites of 
letter boxes at stations, and for conveyance of mails by omnibus. 

Held, that such matters were outside the question of con- 
veyance of mails by train ; but charges were authorised for the 
use of the company s premises by the Post Office staff, and for 
assistance in tiansfemng mails rendered by the servants of the 
railway company. (}reat Western Ry, Co, v. Postmaster ^ 
General XIT. 11 

MABSHALLINO X 169 

MEASUEE OF DAMAGES IN UNDUE PREFERENCE OASES 

VIIL 83 
MTLEAGE RATES. See Undue Preference, 

MINERAL TRAFFIC. See Traders' Wagons and Undue Preference^ 



NATURAL ADVANTAGES OF POSITION. See Undue Preference, 

PARTICULARS. See Practice, 

PARTIES . . . . , IX. 58, 72, 147 ; XL 271 ; XIL 70 

PASSENGER TRAFFIC. See Facilities, Due and Reasonable, for Traffic, 

PIDCOCK*S CASE, 

principle adopted in .... IX, 53, 56; XI, 261, 265 

POST OFFICE. See Mails, Conveyance of, 

PRACTICE. 

allowance under sect. 4 of Act of 1894 from date of application, not 
judgment ...•••••• XI, 265 

costs of three counsel, when allowed IX, 1 

counsel, one only heard on interlocutory matters . • IX, 135 
two heard on an application to review, rescind or ya^ deci- 
sion of the Court ...... IX, 135 

damages recoverable for six years only .... XI, 222 

in undue preference cases VIII, 83 

decisions of Railway Commission since its commencement binding on 
Court . /X. 211 ; XII, 154 
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diacovery of documents to show extent and profits of trader s business, 

XL 177 

interim injunction granted X, 266 

refused X 93 

particulars of names of traders aggrieved .... IX. 58 
specific goods for which increase of rate alleged to be 

unreasonable IX. 58 

parties ZX. 68, 72, 147; Z/. 271 

And see Appeal from RaUioay Commissioners and Costs, 

PREFEBENCB, UNDUE. See Undue Preference, 

PRIVATE SIDINGS. Bee Branch Railway ; Book of Bates ; FaciUties, 
Due and Reasonable ^ for Traffic; Detention by Trader of Trwk% 
under Load, and Undue Preference, 

PRIVATE TRUCKS. See Detention of Private Trucks by a Railway 
Company during TransU, 

PROPOSED RATE, 

application to determine whether, creates an undue preference, 

Z/. 89 

PUBLICATION OF RATES. See Book of Bates. 



RATE BOOK, 

entry in, of station to station rates XL 171 

And see Distinguishing Bates, 

RATES AND CHARGES ORDER CONFIRMATION ACTS, 1891, 1892, 

sect. 2 (of schedule) .X 224 

sect. 6 „ . . IX, 161, 165, 174; X, 142, 160, 169; 

-X7. 271, 285; X/7. 81 

sect. 6 „ XII, 171 

sect. 7 „ X 161 ; XII, 81 

REASONABLE FACILITIES. See Facilities, Due and BeasonabU, for 

Traffic, 

REASONABLENESS, 

standard of IX, 107 

REBATE ON SIDINGS RATE. 

1. Siding ** not belonging to the Company*^ — Station Accommodation 
and Terminal Services — " Terminal Station,*'' — A siding was con- 
structed by a trader under a deed entered into by him with a 
railway company, providing for the sale to him of some surplus 
land adjoining their station yard, on which he was to erect two 
malt kilns, and stipulating tliat he should, at his own cost, make 
a siding or branch railway from the malt kilns to the line of the 
railwa^r company on land belonging to the company, and should 
at all times, at his own expense and when re<][uested by the rail- 
way company, maintain and keep the siding m good repair and 
working order, and stipulating further that it should be lawful 
for the railway company at all times to use the siding for the 
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purpose of shunting engines and trucks, loaded or unloaded, and 
that the railway company should have the control and manage- 
ment thereof, such use, control, and management to be subject 
to the right of the trader and his successors to have the reason- 
able use of the siding for the purpose of conveying goods to and 
from the malt kilns and of loading and unloading such goods. 

Held, that the ownership of the siding was in the trader, the 
railway company mei'ely taking a right to use it for shunting 
purposes, with the necessary control and management for such 
purposes as well as for working traffic to and from their line to 
the sidinfi^, subject to the paramount ri^ht of the trader to the 
reasonable use of it for the purposes of his business. The siding, 
therefore, was one ** not belonging to the company " within the 
meaning of sect. 4 of the Bail way and Oanal Traffic Act, 
1894. 

The railway company contended that the above section applies 
only where the rairway company ** does not provide any station 
accommodation or perform any terminal services," and has no 
reference to a case where the railway company are able to prove 
that they have afforded any station accommodation or performed 
any terminal services however slight : 

Held, that the section gives a rebate ** in respect that " ; that 
is, in proportion as or to the extent the railway company do not 
provide station accommodation or perform terminal services, and 
that the jurisdiction of the Bailway Commissioners is not ousted 
on proof of the fact that one terminal service, e.g,y covering, is 
performed by the railway company. 

The applicants were the owners of a siding which communi- 
cated with the railway of the defendants at a point situated about 
thirty or forty yards from the Eetford goods station of the 
defendants. A dispute having arisen between the applicants 
and the defendants as to the allowance or rebate to be made 
from the rates charged to the applicants in respect that the 
defendants did not provide station accommodation or perform 
terminal services for the applicants' malt and barley traffic 
received or delivered by the defendants at such siding : 

Heldf that as by sects. 3 and 26 of the defendants* Order Con- 
fimation Act, 1892, Eetford was not a '* terminal station,*' the 
railway company were not entitled to charge to the applicants a 
station terminal at Betf ord station in respect of their malt or 
barley traffic passing from or to the siding of the applicants con- 
nected with the Betf ord station; and further that, under the 
facts proved, the applicants were not entitled to a rebate from 
the rates they had oeen charged as respects any service terminals 
included in them. Pidcock dEr Co, v. Manchester, Sheffield and 

Lincolnshire By. Co IX, 45 

2. Voluntary Rate, — ^At the request of the applicants the Midland 
railway company made arrangements for the transit of grain 
traffic at a certain rate ** without rebate " over its own line and 
the North- Western railway company's line to the junction with 
the applicants' sidings. 

The applicants applied under sect. 4 of the Bailway and 
Canal Traffic Act, 1894, for a rebate from the rate charged for 
their traffic so delivered, in respect that the railway companies 
did not provide station accommodation or perform terminal 
services. 

Held (and affirmed by the Court of Appeal), 

(1) That the applicants were not entitled to the benefit of 
sect. 4 of the Baitway and Canal Traffic Act, 1894, as their 
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traffic was carried over the lines of the two railway companies at 
a yoluntary rate, a rate, therefore, which, if the applicants 
accepted it at all, they must accept on the conditions upon which 
it had been offered to them by the two railway companies. 

(2) That as by the terms of the contract the applicants' traffic 
was not to be delivered at or near the Midland railway company's 
terminal station, but at a siding off the Midland railway com- 
pany's system altogether, where they charged no one for station 
accommodation or terminal services, the Commissioners had no 
jurisdiction to deal with the case under sect. 4 of the Hallway 
and Canal Traffic Act, 1894. Wataon, Todd & Co, v. Midland By. 
Co, and London and North- Western By, Co, , . . iX. SK) 



3. Station Aecommodaiion and Terminal Services, — The corporation of 

Birmingham had coal consigned to them, and delivered by the 
raiLway company at — 

^1^ The corporation's private siding at Saltley, Birmingham ; 

(2) The railway company's station at Lawley Street, Burming- 
ham. 

The rates chareed by the railway company to the applicants 
for the carriage of coal to the siding at Saltley were the same as 
the rates they charged for the carriage of coal from the same 
points of departure to the station at Lawley Street. 

Upon an application to the Commissioners under sect. 4 of 
the Railway and Canal Traffic Act, 18d4, to determine what was 
a just and reasonable rebate to be made from the rates charged 
by the railway company for the carriage of coal to the siding of 
the corporation at ^tley : — 

Heldy that the fact that the railway company performed for the 
applicants various services at Saltley siding for which they were 
entitled to charge under sect. 5 of Vie schedule to the Bailway 
Bates and Charges Order Confirmation Acts, 1801 and 1892, 
might be used by the railway company if not as a defence as a 
set-off to a claim for a rebate under sect. 4 of the Bailway and 
Canal Traffic Act, 1894 ; and that, it having been proved that 
the value of the services received by the applicants at the Saltley 
siding were at least as great as the value of the services received 
at the Lawley Street station, the rates might fairly be equal in 
both cases. Corporation of Birmingham^ Thomas Boston A Son, 
and Clay Cross Co, v. Midland By, Co, , , , IX, 165 

4. Onus of Proof— Evidetice of Comparable Bates — Station Accommo- 

daiion, — The applicants claimea imder sect. 4 of the Bailway and 
Canal Traffic Act, 1854, to be entitled to a rebate on the rates 
charged to them by the railway company, on the ground tiiat 
the railway company p^vided no station accommodation for 
the applicants' traffic. The applicants consigned salt from their 
private sidings for carriage over the respondents' railway, and it 
was admitted that the railway company did not provide any 
station accommodation or perform any terminal services. The 
railway company denied that the rates charged included a station 
terminal at the initial end. The applicants contended that a pre- 
sumption was raised that they were charged an initial station 
terminal by showing — 

(1) That several of the throu|;h rates were above the maximum, 
unless they included two termmals ; 

(2) That the rates from the nearest station, which was within 
one mile of the applicants' sidings, for class B articles (among 
which salt would be classed) were lower than the special salt 
rates from the sidings, although the former were station-to- 
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' station rates and at the railway company *s risk, the latter being 
at the applicants' own risk. 

It was admitted that no salt was in fact sent from the station, but 
only from the applicants' sidings. 

Held, that there was no legal evidence that a second terminal 
was included in the special salt rates charged to the applicants, 
and that, where the rate was not above the maximum allowed 
for conveyance pitta one terminal, the Ck>urt would not assume 
(in the absence of express evidence or admission^ that an illegal 
and second terminal had been included in that rate. 

Held, further, that express evidence ought to be given to show 
that the terminal was included, when the Court was asked to act 
on the view that it was so included. 

Qucdre, whether a trader is not entitled to a rebate under the 
4th section of the Bailway and Canal Traffic Act, 1894, without 
reference to the question whether the second terminal is in fact 
included in a rate, although the rate may be within the maximum, 
where a comparable rate can be shown with reference to which 
the question can be raised. 

Held (by the Court of Appeal), that an applicant under sect. 4 
of the Bailway and Canal Traffic Act, 1894, must make out a 
primd facie case in support of the application, and that the appli- 
cants, by merely proving that they were charged the rates, and 
that the siding did not belong to the railway company, had not 
made out a primd facie case that the rates included a charge for 
station accommodation so as to place upon the railway company 
the onus of provinj^ that the rates did not include a charge for 
station accommodation. 

Per A. L. Smith, L. J. : The applicant must show that the 
rates charged to him include a charge for station accommodation 
or terminal services at the. siding. 

Per Bigby, L. J., and Yaughan Williams, L. J. : The appli- 
cant may prove his claim to a rebate independently of whetner 
he is charged for station accommodation or terminal services or 
not. SaU Union, Limited v. North Staffordshire Ry, Co, (No. 1). 

X. 179 

5. Station Accommodation and Terminal Services — Special Services at 
a Trader*8 Siding. — The applicants were the owners of a siding 
situated immediately to the north of the goods station at Pan- 
mure on the joint line of the Caledonian and North British 
railway companies, and about 73 chains from Carnoustie station 
and 56 chains from Barry station. 

The applicants complained, under sect. 4 of the Bailway and 
Canal Traffic Act, 1894, that they were charged terminakis for 
traffic to and from their works at Panmure station, although the 
railway companies performed no terminal services and received 
and dcuivered the traffic on sidings not belonging to them. 

The applicants' allegation that their rates included charges for 
station accommodation and for terminal services was based on 
the fact that the rates for similar traffic from the two nearest 
stations to Panmure, viz., Carnoustie and Barry (where there 
were no private sidings and no traders performmg teimiDal 
services for themselves^, were the same as those charged to the 
applicants, or differed in amount only in respect of difference of 
distance. 

The railway companies contended that what was not a charge 
for conveyance in the applicants' siding rates was a charge, not 
by way of terminals, as in the rates with which they were com- 
pared, but for services at or in connection with the sidings, such 
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as marshalling, labelling, clerkage, providing sheets, ^c, and 
that it cost them as mucH to render those services as it did to do 
the work which was done at such places as Carnoustie and Bany » 
and for which, when done, so far as it was not incidental to con- 
veyance, terminals were allowed them. 

It was proved that whatever services the railway companies 
rendered at the applicants' private sittings at Panmure, tkey 
rendered also at or in connection with their own sidings at Car- 
noustie and Barry, and that there was nothing special or extra 
in them. And, farther, that at Carnoustie and Dairy they did a 
good deal besides, inasmuch as they provided a station and labour 
to load and cover. 

Held, that the special services the applicants received at the 
hands of the railway companies were not a satisfactory reason 
for the same rates being charged at the applicants* private sidings 
at Fanmure as were cnargea at Carnoustie and Barry, and that 
the applicants were entitled to have lower rates than the rates in 
force for similar traffic at Carnoustie and Barry, the extent to 
which they should be lower to be determined by the amount 
presumably charged for terminals at that end, ascertained on the 
principle adopted in Pidcock^s CoMy less the reasonable sum that 
might be found due to the railway companies for special services 
under sect. 5 of the schedule to the Rates, &c. Onler Confirma- 
tion Act. 

Where a railway company provide station accommodation, or 
perform terminal services, it is only reasonable to suppose tJiat 
station and service terminals are ec^ually with the charge for 
conveyance a component part of their rates. Tennani & Go. v. 
Caledonian Ry, Co, and North British By. Co. . . X 194 

6. Siding **noi belonging to the Company^* — Station Accommodation 

and Terminal Services — Clerkage — Signalling — ShunUng — Un* \ 

reasonable Delay in forwarding Trucks. — If the mode in which a 

junction with the siding of a private owner has been effected is 

such that a railway company need incur no greater expense in 

connection with it than is involved in stopping a goods train 

specially at the siding junction, and either uncoupling trucks 

there and depositing uiem in the siding dear of the points, or 

drawing out trucks ready marshalled and attaching l^m to the 

train, doing no work within the siding, and being paid for any 

special use of levers by signalmen in a signal box, there is then 

a mere delivery for which no extra payment is due. 

The applicants were the owners of a private siding near the 
Halstead station of the Colne Valley rauway company^ Partly 
from the siding having only one line for both outing and 
incoming trucks, and partly horn, its joining the main line at a 
very short distance nrom where that line crosses a street in 
HaLstead, on the level, so bringing the case under the rules of 
the Board of Trade as to the shunting of trains over a level 
crossiDg, and engines standing across the same, it was not possible 
for a goods toiin to stop at the siding junction and for its engine 
to uncouple a truck and deposit it in the siding or to draw a truck 
out and unite it to the train. All trucks to or from the applicants' 
siding had to be taken into the goods yard at Halstead station 
and there prepared for despatch or delivery, a process which 
involved extra hauling and the provision of standing room. 

In connection with the applicants* siding traffic the railway 
company had to specially provide points and signals, and the 
levers which worked them were only required for such traffic. 
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The railway company charged the applicants, on traffic to and 
from their siding, rates the same in amount as the rates charged 
as station to station, or collected and delivered rates, as the case 
might be, on similar traffic using the Halstead stetion. 

Upon an application to the Commissioners under sect. 4 of the 
Bailway and Canal Traffic Act, 1804, to determine what was a 
just and reasonable rebate to be made from the rates so charged 
to the applioante, the Court found that, in respect of the appli- 
cante' siding traffic* the Colne Valley and Halstead railway 
company did not provide the accommodation nor render the 
services, or anv of them, for which station and service terminals 
were diaraeable, but that they rendered certain other services in 
respect of that traffic, namely, some clerkage, shunting and 
signalling, for which a payment ought to be made to them. The 
Court held that a reasonable and just allowance or rebate to be 
made from the rates charged to the applicants, in the circum- 
stances above described, would be so much of each rate as is not 
applicable to, or charged for, conveyance, less the following 
sums: — 

(1) A sum for clerkage equal to 30 per cent, of the charge the 
railway companies make in any rate as a station terminal at the 
Halstead end ; 

(2) A sum for shunting equal to the stetion terminal at the 
Halstead end; and 

(3) In resjject of the cost of signals, being a cost bearing the 
same proportion to the cost of all the signals in the siding signal 
box as the number of siding levers bears to the whole number of 
acting levers in that box, multiplied in each case by the average 
numMr of times they are respectively daily worked, such sum 
as the cost so ascertained works out at per ton of the siding 
traffic. Portway v. Colne Valley and Halstead By, Co, and Oreat 
Eastern By, Co X 211 

7. Sidings **tio< belonging to the Company,^* — Sect. 4 of the Railway 
and Canal Traffic Act, 1894, enacts that:— ** Whenever mer- 
chandise is received or delivered by a railway company at any 
siding or branch railway not belonging to the company, and a 
dispute arises between the railway company and the consignor 
or consignee of such merchandise as to any allowance or rebate 
to be made from the rates charged to such consignor or consignee 
in respect that the railway does not provide stetion accommoda- 
tion or perform terminal services, the Bailway and Canal Com- 
missioners shall have jurisdiction to hear and determine such 
dispute, and to determine what, if any, is a reasonable and just 
allowance or rebate.*' 

A siding was constructed by a railway company upon a plot of 
land adjacent to their railway, leased to them by a trader for a 
term of 096 years at the yearly rent of Id, The trader himself 
was a lessee of the plot of land at a yearly rental of 7^. odd. 
The sub -lease contained covenante that the railway company 
would erect a warehouse and construct a siding upon the plot 
demised, with proper connections connecting their main line 
with the warehouse ; keep the siding and warehouse in repair ; 
haul from the neighbouring stetion (a distence of three-quarters 
of a mile) into the siding, free of charge, wagons consigned to 
the owners or occupiers of the said trader^s mills ; take away at 
their own expense all covering used for such traffic and check 
the goods ; and afford to the owners or occupiers of the mills free 
use and enjoyment of the warehouse ; provided that, if they (the 
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owners or occupiers) did not require the use of the whole ware- 
house, the railway company were to he entitled to use such parts 
as mi^ht not be from time to time required. The owners or 
occupiers of the mills were to moye the wagons from the point 
on the eidinff where left by the railway company to the ware- 
house, and also to load and unload, and penorm all necessary 
labour, at their own cost and risk. 

Heldf hj the Court of Appeal (afiftrming the judgment of the 
Bail way Commissioners), that the siding was a siding " belonging 
to the railway company,*' not only in the sense that they were 
lessees entitled to the possession of it, but also in the sense that 
they were entitled to the user of it, subject to the easement 
granted to the trader. 

Heldf that the words ** belonging to the company " in sect. 4 
of the Bailwav and Canal Traffic Act, 1894, do not mean belong- 
ing, in a legal sense, as beino; owners of real property ; and that 
it would be possible for a sidine to be on the freehold of a railway 
company, and yet not to belong to the company within the 
meaning of the section. Huntington and Others y. The Lanca- 
shire and Yorkshire By. Co XL 237 

8. Siding ** not belonging to the Company,** — ^An ancient siding was 

situated on a railway company's land, and ran parallel to their 
main line, upon the same embankment, and had been constructed 
by the railway company. The railway company conveyed land 
for building maltings to the applicants upon the terms (inter alia) 
that they should have ** full and free right and liberty at all 
reasonable times and in all reasonable ways to use without 
charge the railway siding for the purpose of conveniently for- 
warding and receiving and conveying all goods and commodi- 
ties," and undertook to place in a convenient part of the said 
siding all trucks destined for the applicants, ana also on request 
to remove and forward them with all reasonable expedition ; 
the railway company further undertook to maintun the siding 
in good repair. 

neldy that the siding was a siding * * belonging to the railway 
company." Oirardot <Cr Cv. v. Great Eastern Ry, Co, . XL 244 

9. Staiion Accommodation and Terminal Services — Jurisdiction, — The 

applicants wore the owners of sidings which connected their 
works at Sheffield with the railway of the Midland railway 
company, and the applicants complained that in respect of traffic 
passing to or from such sidings they were charged rates of the 
same amount as were charged to traders whose similar traffic 
was dealt with at and made use of the Midland railway com- 
pany's goods station at Sheffield, and they applied under sect. 4 
of the Hailway and Canal Traffic Act, 1 894, for a rebate in respect 
that the railway company did not in the case of the siding traffic 
provide station accommodation or perform terminal services. 

The railway company admitted the cn^uality of the rates, but 
denied that the rates charged on siding traffic included any 
charge for a station or service terminals at Sheffield. They 
contended that the Commissioners had no jurisdiction to entertain 
the complaints, on the ground that the majority of the rates 
complained of were within the railway company's powers of 
charge for conveyance and terminals at one end only, and that 
the remainder of the rates complained of included charges for 
services at or in connection with sidings. 

Held, that there was evidence that the rates in fact included 
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terminal charges, and that the applicants were entitled to a rebate 
of the whole service and one-quarter of the station terminal. 

Semhle, that the Commissioners have jurisdiction under sect. 4 
of the Railway and Canal Traffic Act, 1894, to allow a rebate 
without proof that any definite amount of terminal is included 
in the rate, and that primd facie it is enough to found jurisdic- 
tion under that section if it is shown that, in respect of similar 
traffic between substantially the same termini and passing over 
substantially similar routes, a sidings trader, who does not 
I'equire or use any terminal accommodation or services, is 
charged the same amount as a trader who uses the station. 

Held, that under sect. 4 of the Railway and Canal Traffic Act, 
1894, there is power to take every circumstance into considera- 
tion, and whether or not the railway company do anything for 
which they might claim an allowance outside the terminal of 
conveyance under their Rates and Charges Act (per Wright, J.). 

Held, that where a train by which sidings traffic arrives 
conveys it as near to its destination as such a train on that 
particular portion of line can be reasonably expected to come, 
and deposits it for delivery at the point best fitted for that 

Surpose, the transit from that point to the sidings is a service of 
eUvery rather than conveyance, and where such delivery cannot 
be perK)rmed at the cost ordinarily incidental to it, it is among 
the services for which an addition to the tonnage rate may be 
allowed f per Sir Frederick Peel). 

Held, lurther, that the method of ascertaining the amount of 
the terminals by assuming them to be in the same proportion to 
the rates actuaUv charged as the maximum terminals would be 
to the amount oi the maximum sums chargeable for conveyance 
and terminals could not be adopted as a general rule ; since it 
would necessarily be wrong whenever the cost and value of the 
terminal accommodation and services were very low or very high 
as compared with the cost of conveyance. A preferable method 
would sometimes be to refer to the stated terminal any excess 
over the maximxmi conveyance rate (per Wright, J.). 

Held (by the Court of Appeal), that the Railway Commissioners 
having agreed on the facts that a certain sum should be allowed 
as a rebate, there was no jurisdiction to raise the question of law 
as to whether it must first be shown that the charge in respect of 
which the rebate was claimed had in fact been made. Vickers, 
Sons and Maxim, Limited v. Midland By. Go, and others, XL 249 

10. Date from which liecoverahle, — Where an allowance is granted by 
the Court under sect. 4 of the Railway and Canal £*affic Act, 
1894, the allowance primd facie should Deg;in from the date of the 
" application," and not from the date of the judgment, nor from 
a time anterior to the application. 

Where a siding owner does not require station accommodation, 
it does not necessarily follow that he ought to have an allowance 
in respect of not requiring it, since sidings may be a ^at burden 
to a railway company, and each case must stand on its merits. 

Where a railway company has no power to charge a station 
terminal, and yet the rate is shown to include something for a 
station terminal, the Court is not necessarily bound to allow a 
rebate, since sect. 4 of the Railway and Canal Traffic Act, 
1894, gives it a wide jurisdiction to do justice free from 
technicalities. 

In ascertaining the component parts of a rate the system 
adopted in the case of Pidcock v. Manchester, Sheffield and 
Lincolnshire By, Co,^ whereby the service charges were 
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deemed to be in the same proportion to rates actually chained 
as the maxima service charges would be to the sum of the mamna 
rates chargeable, cannot be taken as an absolute measure ; since 
in a case like the present, where it is proved that no charge is 
made for loading or unloading, too little would be attributed to 
the cost of conveyance and to the station terminal. Oilstrap^ 
Earp <fe Co, v. Great Northern Ry, Co, and Midland Ry, Co. 

XI, 265 

11. Who may Apply — Comparable Rate — Station Accommodation — 
Special Services at Trader* s Siding — Jurisdiction, — ^A trader is 
not prevented from complaining under the Traffic Acts of a rate 
for carriage of coal from a colliery to his siding by the fact 
that the rate is paid by the colliery owners, the trader himself 
having no account with the railway company, since the rate is 
included in the price paid for the coal by the trader, and the 
colliery owners, for the purpose of paying the rate, are the agents 
of the trader. 

In order to make a station coal rate comparable with a siding 
coal rate, the coal traffic at the station must oear some reasonable 
proportion to that at the siding, so that where 97 per cent, of the 
whole coal traffic went to the siding, and only 3 per cent, to the 
station, the explanation of the railway company that the station 
rate was merely a " paper " rate was accepted. 

A trader who received coal at a private siding applied to the 
Commissioners for a rebate from a siding-to-siding rate, upon 
the ground that the siding- to-siding rate exceeded the maximum 
rate for conveyance, and was the same in amount as the siding- 
to-station rate charged to a neighbouring station. The railway 
company stated in their answer that the siding-to-siding rate, in 
BO far as it was in excess of the conveyance maximum, was not 
charged for station terminal services, but was a reasonable charge 
made for services rendered at both ends of the journey. 

Heldy by the Court of Session (affirming the decision of the 
Bailway Commissioners), (1) that it was not a condition precedent 
to the railway com^auy lawfully making such a charge at a 
private siding that its reasonableness should have been deter- 
mined by an arbitrator in an application under the Bailway Bates 
and Charges Order Confirmation Act ; (2) that the Commissionsrs 
had jurisdiction under the Traffic Act of 1894, for the purpose of 
determining whether the rebate claimed should be allowed, to 
deteimine whether the charge made by the railway company for 
services at the sidings was reasonable ; and (3) that the deter- 
minations of the Commissioners upon the questions raised by 
the answer of the railway company were determinations upon 
questions of fact, and consequently not the subject of an appeal. 
Coivan & Sons v. North British Ry, Co. (No. 3) . . XL 271 

12. Sidings AgreemeiH — Effect of Subsequent Legislation — Services at 

Trader's Siding, — In 1891 a trading company entered into an 
a^eement with a railway company for the construction of a 
siding. Clause 10 of the agreement was as follows : '* The 
railway company will make to the limited company an allowance 
of not less than 3d. per ton for loading and unloading wagons 
and sheeting the same, in respect of cotton and yams and other 
goods usually handled by the company, received at or forwarded 
from the proposed sidings. And the railway company will not 
charge any terminal in respect of coal traffic from tne same." 

Subsequently to the agreement the following Acts of Parliament 
were passed : — 

1. The Bailway Bates and Charges Order Confirmation Acts, 
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1891 and 1892, by sect. 5 (sub-sect. 1) of the schedule to 
which railway companies are authorised to charge a reasonable 
sum, by way of adoition to the tonnage rate, for services rendered 
to a trader at his request or for his convenience, at or in 
connection with sidings not belonging to the company. 

2. The BaUwayand Oanal Traffic Act, 1894, sect. 4 of which 
enacts: ""Whenever merchandise is received or delivered by a 
railway company at any siding or branch railway not belonging 
to the company, and a dispute arises between the railway company 
and the consignor or consignee of such merchandise as to any 
allowance or rebate to be made from the rates charged to such 
consignor or consignee in respect that the railway does not 
provide station accommodation or perform terminal services, the 
Kail way and Canal Commissioners shall have jurisdiction to hear 
and determine such dispute and to determine what, if any, is a 
reasonable and just allowance or rebate." 

Upon an application by the trading company for a rebate under 
the Bailway and Canal Traffic Act, 1894, and a cross application 
by the railway company for an allowance under the Kailway 
Rates and Charges Order Confirmation Act, 1892 : 

Held^ by the Court of Appeal (affirming the decision of the 
Bailway Commissioners), that by the agreement the sidings in 
question were treated as a station, and the railway company were 
to charge as at a station less the special allowances. 

HM^ also, by the Court of Appeal (overruling the decision of 
the Bailway Commissioners), that there was nothing in the sub- 
sequent leginlation incompatible with the agreement, into which 
the parties had entered with the knowledge of impending legisla- 
tion, and for perfectly good consideration, and by which they 
were bound. Crompton <fe Co. v. Lancaihire and TvrksliireRy, Co, 

XL 285 

BEBATB TJNDEB SPECIAL AGBEEMENT. See Undue Preference, 11. 

BEVIEWING DECISION, 

application for IX, 107 

BOUTES, COMPETITIVE. See Undue Preference, 

BTJNNING POWEBS. 

1. By an agreement entered into between the North-Eastem and 
North Sritish railway companies, scheduled to an Act of Parlia- 
ment, it was provided that ** for the purpose of maintaining and 
working in full efficiency in every respect the East Coast route 
by way of Berwick for all traffic between London and other 
places in England, and Edinburgh, Leith, Glasgow and other 

E laces in Scofiand, the North British company shall at all times 
ereafter permit the North Eastern compan^r, with their 
engines, &o., to run over and use the North Britiah company's 
railway .... between Berwick and Edinburgh .... subject 
to the payment by the company to the North British company 
for sucn user of such tolls, rates .... as have or has been, or 
shall £rom time to time be agreed upon by and between the said 
companies, or in default of such agreement, as shall be fixed by 
arbitration." 

The North-Eastem company applied to the Commissioners, 
under sect. 8 of the Begulation of Bailways Act, 1873, for an 

B. 18 
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order allowing them, in the exercise of their running powers, to 
run between Edinburgh and Berwick the full numoer of pas- 
senger trains required for the conveyance of passenger traffic 
between England and Scotland by the East Coast route. The 
Commissioners decided that the North-Eastern company were 
entitled to run one-half of the through passenger trains (for the 
conveyance of traffic between England and Scotland) over tiie 
railway of the North British company between Berwick and 
Edinburgh on the terms of the North-Eastern company paying 
to the North British Company lol, per cent, of the gross receipts, 
and retaining 25/. per cent, for working expenses, and that the 
payment of such 75/. per cent, by the North-Eastern company 
should include the payment by way of rent for station accom.mo- 
dation and station services at Edinourgh under the agreement. 

Lord Traynor held that it was legally impossible to g^nt the 
application of the North-Eastern company in respect that the 
North British company, as owners of the line between Edin- 
burgh and Berwick, were entitled as matter of legal right to 
run some, at least, of the through trains. On appeal, 

Held (by the Court of Session), that the fact that the North 
British company wore the owners of the line between Berwick 
and Edinburgh, did not of itself entitle them as of right, to run 
some of the through trains in dispute, and did not preclude the 
Bailway Commissioners from granting, if they saw fit, the 
application of the North-Eastern company. North-Eastern By. 
Co. V. North British By. Co X. 82 

2. Terms for exercise of — AUoioance for Working Expenses — General 

Bale. — ^The ordinary terms granted by the Kailway Com- 
missioners on which running powers may be exercised are 75 per 
cent, of the rat«, after the deduction of termintds, to the owning 
company, and 25 per cent, of the rate to the company exercising 
the running powers. 

This now amounts to a rule, which will only be departed from 
under special circumstances. 

By an Act of Parliament the Caledonianrailway company were 
given running powers over a line of the North JBritisn railway 
company to B., a distance of 13 miles, on such terms and con- 
ditions as should be agreed upon between these railway companies 
(subject to a provision that the rates charged by the Caledonian 
company to B. should not exceed those charged by them for 
similar traffic from the same places to Q-.), or as, failing agree- 
ment, an arbiter might detenmne. 

Such arbiter was empowered, ** in fixing such terms and con- 
ditions, to have regard to the obligations imposed on the Oede- 
donian company with respect to rates." 

The Caledonian company proposed certain fixed toUs for the 
exercise of their running powers, viz. : Passengers 2d. each, 
goods 4fi. per ton, and minerals, including pig-iron, Sd. per ton ; 
this being the arrangement between the two companies (by agree- 
ment) on the line to G., where the tolls in force, for a distance of 
under three miles, were in each case less by Id. than the above- 
mentioned proposed tolls. 

Held, that the proposed toUs were inadequate, and that the 
running powers ^ould be exercised on the ordinary terms. 
Caledonian By. Co. v. North British By. Co. . . . X. 259 

3. Construction of Special Act — Condition Precedent to exercise of 

Banning Powers and Facilities. — The special Act of a railway 
company enacted that the T. railway company ** may run over 
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and use with their engines and carriages and officers and servants 
in charge thereof for the purpose of their passen^r traffic so 
much of the railway of the B. company as lies oetween B. 
junction and their station at C, together with the said station 
and the works and conveniences connected with the said portion 

of railway and station Any differences which may from 

time to time arise between the company and the B. company as 
to the terms and conditions on which the company may exercise 
such running powers and the tolls, or other consideration to be 
paid to the B. company in respect thereof, or as to the sufficiency, 
extent, or cost of such sidings or the removal thereof shcdl be 
settled by arbitration." 

Upon an application to the Court by the T. company for an 
order enjoining the B. company to afford all reasonable facilities 
for the receiving, forwarding, and delivering their traffic, in- 
cluding an order enjoining the B. company to allow the T. com- 
pany to exercise their said running powers, it was contended by 
the B. company that the T. company were not entitled to run 
their trains between B. junction and C. station and use that 
station until the terms and conditions on which they were to do 
so had been agreed upon or settled by arbitration. 

Held (and affirmed by the Court of Appeal), that it was not a 
condition precedent to the exercise by the T. company of the 
running powers and facilities which were conferred upon them 
by the above special Act that certain differences shall be settled 
by arbitration. — Taff Vale By. Co, v. Barry Dock awd By a. 
Co. {No. 2) riL 62 



SERVICES RENDERED AT OR IN CONNECTION WITH SIDINGS 
NOT BELONGING TO A RAILWAY COMPANY. 

1. Beasonahh Charge for Station Terminal — Bailvmy Bates and 
Charges {No. 12) Order Confirmation Act, 1892, sect. 5 of the 
Schedule, 

Ifeld, that the tonnage rate authorized by section 2 of the 
schedule to the Railway Rates and Charges Order Confirmation 
Act, 1892, is for conveyance by merchandise train and any work 
incidental to such conveyance, and for the performance of which 
it is reasonable to use the train engine {e.g., when at a junction 
with Ihe main line of either a station siding or a private siding, 
the train has to pick up or throw off trucks, the work of hauling 
or shunting the trucks over the points at the junction and over 
so much of Ihe sidins as the keeping of the main line clear of 
obstruction may require) ; but that conveyance other than this 
off the main line does not come within sect. 2. 

Held, further, that a station terminal is for use of the accom- 
modation or staff of a terminal station after conveyance is at an 
end ; and goods arriving at a station to which they are consigned 
for delivery, and which upon arrival have to be hauled a greater 
or less distimce to be in a position where they can be unloaded 
and delivery given, are liable to a terminal charge. 

The respondents were the owners of a siding which had been 
held to be a siding not belonging to the railway company. The 
siding had no direct connection with the up and down mam lines, 
being separated from them by the railway company's goods 
yard at Retford station. Traffic, therefore, to and from the 
siding had to pass over the station sidings, and the service of 
taking it across was done by the raQway company. This service 

18 (2) 
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was claimed to be one performed '* at or in connection witli " ^e 
traders' siding ; and the railway company asked to be allowed to 
cbar^ for it the same sum that they charged as a station 
terminal to tnulers who came under sect. 3 of tne schedule. 

Held, that such service might be char^ped for under sect. 5 of 
the schedule, even though it was a service which was involved 
in delivery, and which the trader could not himself perform. 

Hdd, further^ that the railway company being relieved, by 
the provision of the siding, from the expense of finding standing 
room for trucks and space for loading and unloading, three- 
fourths of the sum which they charged as a station terminal at 
their Betford station, in respect of merchandise similar to the 
respondents* and liable to such terminal charge, was a reasonable 
sum to be charged to the respondents for services rendered by 
the railway company at or in connection with the respondents* 
siding at Betford. — Manchester , Sheffield and Lincolnshire Ey, Co, 
y. Pidcock & Co Jl. 150 

2. Shunting — Signalling — Cmt of erecting Signal Cabins and Signals 
at junction with private Sidings — nailway Bates and Charges 
(No, 17) Order Confirmation Act, 1892, m. 5 and 7 of the 
Schedule. — ^A railway company cannot charge beyond the con- 
veyance rate for anything done on their own lines which is 
properl^r incidental to conveyance or collection of traffic to or 
from private sidings, no matter how much the cost and trouble 
may oe increased by the inconvenience of the sidings or tiie 
nature of the traffic, unless the defects or inconveniences are 
such as to relieve the railway company from their duty to 
deliver and collect. 

But a railway compaiiy may be entitled to make a service 
charge if they are rec^uired for the convenience of the siding 
owner to do work on his siding, and where they are so required, 
then, if by reason of the insufficiency of the siding or otherwise, 
that work involves extra work on their own Ime, that extea 
work may be a ground for an extra charge. 

Sect. 5 of the schedule to the North Staffordshire Bailway 
Bates, &c. Order Confirmation Act, 1892, enacts that the 
railway company may charge in addition to the tonnage rate a 
reasonable sum for certain services rendered to a trader at his 
request or for his convenience, including {inter alia) services 
rendered by the company at or in connection with sidings not 
belonging to the company and the collection or delivery of 
merchandise outside the terminal station. 

Under this section the railway company claimed payment for 
shunting services performed by them in respect of the Salt 
Union traffic to or from their sidings at 'M'Riln'na Bank and 
Wheelock respectively. The traffic was salt outwards and coal 
inwards ; and it was proved that as the works at Malkins Buik 
were in three sets or separate parts, and there were several 
points at which they communicated by sidings with the railway, 
the business of delivering full coal trucks and collecting loaded 
salt yana, and of bringing back and taking away empties, was 
considerable. The Salt Union sent a man to meet eacn train as 
it arrived, and he pointed out the particular sidings into which 
he desired trucks inwards to be put, or in which there were 
loaded salt vans to be hauled out. The railway company 
calculated that the time their goods trains were detained while 
the train engine was occupied in uncoupling trucks intended 
for delivery at the junctions, and in picking up trucks ready to 
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go in the direction in which the train was travelling, averaged 
per diem at Wheelock one hour, and at MaJkins Bank one hour 
and some minutes. 

Held, that if the time occupied by the railway company's engine 
at the Salt Union's request or for their convenience in shunting 
the Salt Union's traffic to or from their Malkins Bank sidings 
exceeds for each train twelve minutes, and to or from Wheelodc 
sidings exceeds six minutes, the railway company may charge 
the Salt Union for time over the said twelve minutes and 
six minutes respectively during which the railway company's 
engine is occupied in shunting such traffic at the rate of 7a. per 
hour. 

The railway company maintained a small staff at Malkins 
Bank to look after the siding traffic, and to superintend the 
working of it to and from the main line. The traffic was partly 
Salt Union and partly that of another firm of traders, and the 
railway company clamied that the expense, which was about 
100^. a year, should be borne by the two firms in the proportion 
of the tonnage dealt with. 

Heldf that as the service the staff perfoimed was a necessary 
one, and of a sort for which when done at a station a charse in 
addition to the tonnage rate would be allowed, the railway 
company were entitled to be paid by the Salt Union the expense 
they claimed from them. 

iy sect. 7 of the schedule to the North Staffordshire Bates, &c. 
Order Confirmation Act, 1892, it is provided that ** nothing 
herein contained shall prevent the company from making and 
receiving in addition to the charges specified in this schedule, 
charges and payments by way of rent or otherwise for sidings or 
other structi^al accommodation provided or to be provided for 
the private use of traders and not required by the company for 
dealing with the traffic for the purposes of conveyance, provided 
that the amount of such charges or payments is fixed by an 
agreement in writing signed by the traaer or by some person duly 
authorized on his behalf, or determined in case of difference by 
an arbitrator to be appointed by the Board of Trade." 

The premises of the Salt Union, Limited, are connected at 
Malkins Bank and Wheelock with the railway of the North 
Staffordshire railway company by means of sidings not belong- 
ing to the railway company. The railway company claimed to 
charge the Salt Union under the above enactment by way of 
rent or otherwise for the erection of signal cabins, signals and 
other structural appliances for the private use of the Salt Union 
at Malkins Bank and Wheelock. it appeared that at the time 
the Salt Union made their junctions, and for long after, the 
branch railway on which they were situated was only a goods 
and mineral line. In 1893 the railway company converted such 
branch into a passenger line, and the works in question were 

Provided by them to meet the Board of Trade requirement that 
ome and distant signals should be provided at siding junctions 
before a railway company are allowed to carry passengers. 

Held, that the railway company could not recover from the 
Salt Union the expense of providing such signals at Malkins 
Bank and Wheelocx, they having incurred such expense solely 
to satisfy the Board of Trade that the line might with safety be 
used as a passenger line, and to obtain the Board's sanction to 
their acting as carriers of passengers, and not for the purpose of 
facilitating siding ti'affic, but to benefit the railway company 
themselves and the public. 
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Held, further, that such signals were not -within sect. 7, not 
bein^ works nrovided for the trader's private use, and "not 
required by the company for dealing with the traffic for the 
purpose of conveyance/' 

Semhle, that such works belong to the railway and are charged 
for in the rate for conveyance, as part of that rate is for ** the 
use of the railway." 

The railway company also claimed under sect. 5 of the schedule 
to their Rates, &o. Order Confirmation Act, to be repaid the 
cost of working such signals in connection with the Salt Union 
sidings. 

Ileldy that the reasons stated by the Court for not allowing 
a charge to be made for the cost of providing the sigTuds 
extended to the working of them, but that if the Salt Union 
paid anything for signalling or signalmen before 1893 (when the 
railway was converted into a passenger line), they should con- 
tinue to do the same for the time since. — North Staffordshire By, 
Co, V. Salt Union y Limited X. 161 

3. Reasonable Charge for Haulage — Sheeting — Marshalling — Time 
occupied by Engine in Shunting Operations at Siding — Baihcay 
Rates and Charges {No. 25) Ordrr Confirmation Act, 1892 — 
Rebate oil Sidings Rate, — ^The railway company claimed to be 
entitled under sect. 5 of the schedule to their Railway Rates 
and Charges (No. 25) Order Confiimation Act, 1892, to charge 
Messrs. Cowan a reasonable sum by way of addition to the 
tonnage rate for conveyance for services rendered by them to 
Messrs. Cowan at their request or for their convenience at or 
in connection with Messrs. Cowan's Low Mill sidiog at Penicuik, 
and at or in connection with sidings not belonging to the 
railway company at Granton harbour and Leith harbour, but 
running into and connecting with their Granton station and 
their Leith goods station. 

Messrs. Cowan sent esparto ^rass in bales from Granton 
harbour and Leith harbour to their mills at Penicuik, connected 
by private sidings with the company's railway, the. Low Mill 
Bidmg where the esparto was delivered being about sixteen miles 
from the Leith and Granton stations. Tne rate charged was 
OS, a ton, and the maximum charge for conveyance for that 
distance being 3a. Ic^., the balance of the rate, viz., \s, lid., was 
the charge for services other than conveyance. These services 
were (1) haulage over the harbour lines ; (2) use of Granton or 
Leith Docks station ; and (3) services at the Low Mill siding. 

(1) As to the first of these services it was proved that when a 
vessel arrived at the docks the esparto was loaded direct from it 
into the railway trucks by men employed and paid by the 
consignees, but the sheeting of the trucks was done by the 
railway company, and also the haulage of them by engine and 
horse-power over the harbour lines to their goods stations at 
Granton and Leith. The charge for this service was 6(f. a ton. 
In this char^ was included 1 J<f. per ton for the sheeting, being 
the full service terminal, and \d, per ton for the supply of straw 
and the laying it in trucks to prevent injury to the esparto from 
dust and damp. The railway company alleged that as there 
was no obligation on a railway company to perfonn services 
outside its own line, the haulage they did on the harbour lines, 
which were not theirs, was not a service within sect. 5 of their 
Rates and Charges Act, 1892, and that they might charge \ihat 
they pleased for doing it. 
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Ileldy that such eeryice was within sect. 5, such haulage being 
not more either of an outsido or a voluntary service than cartage 
or collection and delivery ; and the haulage being a service at or 
in coDuection with a siding, it did not affect the question that 
the railway conipany might decline to perform it if they considered 
it unremunerative at the price fixed. 

Htld^ further, that 6rf. per ton was a reasonable sum to be 
charged by the railway company to Messrs. Cowan for the 
haulage of trucks over the harbour sidings at Granton and Leith 
harbours to the railwa^r company's goods stations at Granton 
and Leith, and the sheeting of such trucks, and the supply and 
laying of straw in such trucks in respect of cspai*to traffic to 
their sidings at Penicuik. 

(2) As to the second of these services, it was proved that after 
the trucks had been loaded and brought into the Granton or 
Leith station they had, before being sent away, to be made up 
into a train with other trucks, and the marshalling of them for 
that purpose constituted the entire service rendered within the 
station m connection with the harbour lines. For such work 
the company claimed to charge 13J<f. a ton, or three-fourths of 
their maximum station terminal. 

Hddy that marshalling after loading and before conveyance 
was one of the duties for which provision was made in tiie 
station terminal, and that some proportion of that terminal 
would be the payment for it. And that a Bum not exceeding 
9d. per ton would be a reasonable sum to be charged by the 
railway company to Messrs. Cowan for what was done by them 
in dealing with Messrs. Cowan's traffic at the company's goods 
stations at Granton or Leith. 

(3) As to the third of these services being a service performed 
by the railway company in respect of the delivery of Messrs. 
Cowan's traffic to their Low Mill siding, the junction with which 
was within a quarter of a mile of the Penicuik station, it was 
proved that esparto or other traffic arrived at this siding daily 
by one or more trains, and that the average number of trucks 
left per train was about seven ; and that the goods engine drew 
up as it approached the junction, and its engine put into the 
siding the trucks that were destined for it ; and in addition to 
putting them dear of the main lino, it put them into whichever 
set of rails near the points it was convenient to Messrs. Cowan 
to have them. A note was then taken of the number and 
contents of each truck by a checker employed by the railway 
company. For esparto thus delivered the railway company's 
charge was 3^(2. per ton, and this they contended was not more 
than the cost of the extra time their engine and men were 
employed, distributed over the tonnage earned, came to per ton. 
This extra time they reckoned at fifteen minutes per train, but 
it was proved that the actual length of the stops did not average 
four minutes, leaving eleven minutes for time lost or reduced 
speed before and after stopping. 

Held, that a railway company were not entitled to make a 
special charge for time occupied in the stopping and again 
starting of a train, for it was part of the service of delivery, 
which was provided for in the rate for conveyance ; nor on the 
same ground could they make a special charge for so much of 
the actual time the train was at a standstill as it took to un- 
couple and put trucks past the points. 

Htld, further, that if the time a train was detained at Low 
Mill siding (while its engine was occupied in shunting Messrs. 
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Cowan's tra$&c) exceeded four minutes, the railway company 
would be entitled to charge Messrs. Cowan for time over 
the said four minutes during which the railway company's 
engine was occupied in shuntmg such traflSo at the rate of 7«. 
an hour. — Coioan <fe Sotis, Limited v. North British By, Co., and 
North British By, Co, v. Cowan & SonSf Limited . . X. 169 

4. Haulage— SiynaUing — Cltrkage and Checking — Bailway Bates and 
Charges Order Confirmation Acts, IS91 and 1892, sects, 6 and 7 of 
the Schedule,— By sect. 5, sub-sect. 1, of the Railway Rates and 
Charges Order Confirmation Acts, 1891 and 1892, a railway 
company may charge, in addition to the tonnase rate, a reason- 
able sum for certain services rendered to a trader at his request, 
or for his convenience, including {inter alia) services rendered by 
the company at, or in connection with, sidings not belonging 
to the company, and the collection or delivery of merchandise 
outside the terminal station; and by sect. 7, nothing in the Act 
contained shall prevent the railway company from nmking and 
receiving, in addition to the charges specified in this schedule, 
charges and paymenta by way of rent or otherwise for sidings 
or other structural accommodation provided or to be provided 
for the private use of traders, and not required by the company 
for dealmg with the traffic for the purposes of conveyance. 

Held, as regards sect. 5, that services at or in connection with 
sidings not belonging to the company include any service done 
by a railway company in the delivery of traffic which is not 
incidental to conveyance, and which is occasioned by the place 
of delivery being at a private siding. 

Qucere, whether under sect. 5 the power to char^ for services 
rendered by a railway companv in connection with sidings not 
their own includes power to charge for providing the site and 
constructing the lines on which the services are rendered. 

The Fumess railway company claimed to be entitied to charge 
Messrs. Tickers, Sons and Maxim, under sects. 5 and 7, the sum 
of 6d, per ton by way of addition to the tonnage rate on coal 
delivered to the premises of Messrs. Yickers, known as the Naval 
Construction Works, at Barrow-in-Furness, for services rendered 
by the railway company at, or in connection with, the sidings at 
the Naval Construction Works, and also by way of rent or 
otherwise for sidings or other structural accommodation provided 
by the railway company for the private use of Messrs. Vickers 
connecting the Barrow goods station with the Naval Construction 
Works, and not required by the railway company for dealing 
with the traffic for tne purposes of conveyance. 

As to these services it was proved that Messrs. Yickers' coal 
traffic, on arrival at the Barrow goods station, is shunted off the 
running line by the train engine. It is then* attached to a yard 
engine, and taken to sidings in that part of the Barrow |^ds 
yard where there is a branch line Belonging to the railway 
company, but not constructed under statutory powers, with 
which, at a distance of 54 chains from its commencement, 
Messrs. Yickers have connected their works by private sidings. 
From the sidings in Barrow goods yard the coal traffic is daily, 
at regular intervals, hauled over the branch line by the railwav 
company, and delivered to Messrs. Yickers at their junction with 
the branch. The transit of Messrs. Yickers' traffic from Barrow 
goods yard to their private sidings is done by an engine specially 
employed on that work. The engine leaves the yard at stated 
times, taking with it whatever traffic has then arrived. When 
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not engaged on these journeys, it is occupied in the Barrow 
goods yard in shunting Messrs. Tickers' traffic, and otherwise 
preparing it for remoyal, and in one way or another, hauling or 
shunting, the whole day's time of one engine throughout the 
year is spent upon this traffic. 

Held, that the sum of 6d. per ton is a reasonable sum to be 
charged by the railway company to Messrs. Yickers for haulage 
of trucks of coal, shunting, working signals, and for derkage 
and checking, in respect of the dehvery of the coal traffic of 
Messrs. Yickers from Barrow goods station to the sidings at 
their premises at Barrow-in-Furness, known as the Naval 
Construction Works. Fumess Ry, Co, v. Vtckera, Sons and 
Mfixim, Limited; Vickers, Sotia and Maxim v. Fumess By, Co, 

Xri, 81 

SHEETINa X 169 

SHORTHAND NOTES, 

cost of VIIL 73 

SHUNTING, 

cost of X 161, 169, 211; Z//. 81 

SIDING EENT. See Detention by Trader of Trucks under Load. 

SIDINGS. See Private Sidings, 

SIGNALLING, 

cost of X 161, 169, 211 ; XIL 81 

SMALL PAECELS, 

increase in the rates for XL 170 

SOLICITOB'S OHAEGE ON PROPEETY EECOYEEED OB PEE- 
SEEVED VIIL 146 

SPECIAL ACT. 

amount of bonus payable under provisions of . . VI L 41 

condition precedent to exercise of running powers and ^ilities 

HL 52 
payment for ** accommodation, conveniences, and facilities" 

VLL 90 
payment for ** services incidental to the business of a carrier " 

VIL 136 
SPECIAL AGEEEMENT. See Undu^ Preference, 

STATION ACCOMMODATION AND TEEMINAL SBEYICES. See 
Rebates on Sidings Rates, 

STATION TEEMINAL, 

what services it includes X 150 

STATION-TO-STATION BATES, 

every person interested has the right to require a railway company 
to quote him XL 171 

STATUTES. See Indices to Yols. YII.—XIL under title Statutes. 
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1. TelephoTie Wires — CimdiUonal consent of Boad Authority — Objections 

they may take, — The Corporation of London (as successors of the 
Commissioners of Sewers of the City of London) on being applied 
to by the Postmaster-General under sect. 3 of the Tel^raph 
Act, 1878, for their consent to the placing and maintaining of a 
line or lines of underground telegraphs under certain streets in 
the City of London, refused their consent, except on condition 
that the said line or lines of telegraphs should not be *' laid for 
the use of the National Telephone company, unless the telephone 
company were prexMired to proTide an improved service at a 
reduced cost." This difference, after having been referred to the 
Judge of the City of London Court, was, in accordance with 
sect. 4 of the Telegraph Act, 1878, brought before the Railway 
Commissioners. 

Heldf that the following words in sect. 5 of the Telegraph Act, 
1863 — "any consent may be given on such pecuniary or other 
terms or conditions (being in themselves lawful) as the person or 
body giving consent thinks fit" — only entitled street authorities 
in wiUiholding such consent to raise objections of a kind which 
concerned them as a street authority; and that the objection 
raised by the corporation was an unreasonable one, inasmuch as 
it did not apply to the public at large and did not affect the 
corporation's interests as a street authority at all. Postmaster- 
General v. Corporation of London X, 234 

2. Telephone Wires — Conditional Consent of Road Authority — Public 

Interest — Pecuniary Terms, — ^The Corporation of Glasgow refused 
their consent to the laying of wires oy the Postmaster-General 
except on the condition *' that such consent was not to be made 
applicable to the purposes of any private company or individual, 
whose application if made direct to the corporation could be 
refused by the corporation without right of appeal." 

The Postmaster-General admitted that the wires when laid 
would be used by the National Telephone company as junction 
lines with the Post Office trunk lines, and stated that this would 
be done in pursuance of a Treasury Minute which had been laid 
before Parliament. 

Jleldf that the Postmaster-General was carrying out a definite 
policy sanctioned by the legislature, and must be assumed to be 
acting in the public interest in providing facilities for the tele- 
phone company ; and that the corporation were not entitled to 
make it a condition of their consent that the Postmaster- Greceral 
should not permit his wires to be used in a particular manner 
authorized by the law. 

Held, further^ that the Commissionera under sect. 3 of the 
Telegraph Act, 1878, as " the authority by whom the difference 
is to be determined, may . . • give their consent either uncon- 
ditionally or subject to such pecuniary or other terms, con- 
ditions and stipulations as they mav think just," and therefore 
may fix pecuniary terms where sucn terms are no part of the 
original difference. 

The Corporation of Glasgow appealed to the Court of Session 
under sect. 17 of the Railway and Cunal Traffic Act, 1888, on 
the ground that tho words in the judgment ** that the corpora- 
tion were not entitled to make it a condition of their consent 
that the Postmaster- General should not permit his wires to be 
used in a particular manner authorized by the law," were 
founded upon an erroneous view of the law, and that this had 
prevented the Commissioners from considering the reasonable- 
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ness of the conditions which the corporation sought to have 
attached to their consent. 

Held (bj the Oomt of Session), that these words did not decide 
any qaestion of legal right, but merely expresseil the view of the 
Court that the condition was an unreasonable one ; and, there 
being no question of law, l^at the appeal was incompetent. 
Poetmaster-Oeneral v. Corporation of QlaBgow , . X. 238 

3. Telephone Wires ^Oumership of ** solum** by Road Authority — 
Telegraph Act, 1863 (26 (k 27 Vict. c. 112). a. VS-Telegraph Act, 
1892 (55 cfc 56 Vict, c. 59^, $, 5. — ^The powers conferred on the 
Postmaster-Qeneral by tne Telegraph Acts, 1863 and 1878, are 
powers of construction, and a licence granted by him to the 
National Telephone company to use lines when constructed is 
not a licence to exercise powers conferred on the Postmaster- 
General by the Telegrapn Acts of 1863 or 1878; and, conse- 
quently, in such a case, sect. 5 of the Telegraph Act, 1892, has 
no application. 

Sect. 13 of the Telegraph Act, 1863, only requires the consent 
of the landowner Tto the laying of telegraph wires) in addition 
to the consent of the body having control of the street, where 
such landowner is liable, qu^ landowner, for the repair of the 
street, and where the landowner and the body having such 
control are separate persons. 

The fact of a corporation having the ownership of the solum 
through which the wires are to be laid aifords no reason for 
annexing pecuniary terms to their consent, inasmuch as the cor- 
poration is a public body, and the Postmaster-General must be 
neld to be acting in the public interest. Postmaster^Oeneral v. 
Corporation of Edinburgh X, 247 

TELEGEAPH WIEES. See Telegraph AcU. 
TELEPHONE WIEES. See Telegraph AcU. 

TEEMINAL SEEVICES AND CHAEGES. 

The special Act of a railway company enacted that it should be laix ful 
for the railway company to demand and receive certain specified 
rates, tolls, and charges, for the conveyance of goods and minerals 
*' as their maximum rate of charge for the conveyance thereof 
along their railway including the tolls for the use of the railway 
and wagons or trucks and locomotive power, and every expense 
inciderj^l to such conveyance except a reasonable sum for load- 
ing, covering, and unloading, and for delivery and collection and 
any other services incidental to the business or duty of a carrier 
where such services or any of them are or is performed by the 
said company, and except a reasonable sum for warehousing and 
wharfage or for any other extraordinary services performed by 
the said company (in respect of which the said company may 
make a reasonable extra charge) " : — Held (and affirmed by the 
Court of Appeal), that the railway company in addition to the 
maximum rates for conveyance were entitled to make a reason- 
able charge — 

1. For share of expenses of providing and maintaining station 
accommodation for dealing with merchandise traffic as carriers. 

2. For share of ^neral expenses of station {e.g., rates and 
taxes, insurance, lighting, and water, stationery and stores) 
attributable to carriers' services. 

3. For share of expenses of supervision and derkage (salary 
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and 'WBses of agent, clerk, and general staff) attributable as 
aforesaid. 

4. For sbanting (locomotive power, horses, staff, and 
stores) attributable as aforesaid. 

5. For cartage (when performed by the railway company). 
Sowtrhy <fc Co, v. Qreat Northern Ry, Co. , . . VlL 156 

And see Rehate on Sidifigs Rate, 

«* TERMINAL STATION " /X 45 

THBOUGH BOOKlNa. See ante, p. 254. 

THEOUGH CARRIAGE. See Facilities, Due and ReasotmUe, fw Traffic, 

THROUGH RATES. 

1. *' However desirable a reduced rate may be in the interests of the 

public, it is always necessary to see whether there is a commen- 
surate advantage to the railway company, who may be forced by 
the decision of the Commissioners to accept a lower scale of 
charse than that which it is actually making, and to which it is 
entitled " (per Collins, J.)» Burnard and Alger v. Great Western 
Ry, Co, and London and South- Western Ry. Co. . . IX, 72 

2. Through rates causing an undue preference. See Undue Prefer- 

ence, 8. 

3. The Didcot railway company applied to the Railway Commissioners 

for an Order under sect. 25 of the Railway and Canal Traffic 
Act, 1888, allowins^through rates for goods traffic between the 
London and South-Western railway company's stations at South- 
ampton and Southampton Docks, and the Great Western railway 
company's stations at Reading and Paddington. The applicants' 
railway was 27 miles long and a single line throughout. It 
extended from Didcot, through Newbury and Winchester to 
Shawford, and formed a junction with the Great Western railway 
at Didcot and Newbury, and with the South- Western railway at 
Shawford. It was worked by the Great Western railway com- 
pany from Didcot to Winchester, and by the South- Western 
lailway company from Winchester to Shawford, and the route 
proposed for the traffic for which through rates were asked was 
vid the junctions at Shawford and Newbury. The route pro- 
posed by the applicants between Southampton and Paddington 
was 15 miles longer than the route between Southampton and 
Nine Elms. 

Held (Lord Cobham dissenting), that the route was a reason- 
able route, and though it contrasted unfavourably in length and 
in method of working with the South- Western main line, it had 
advantages in other ways which compensated for that inferiority, 
and made it probable that the establishment of through rates 
would conduce to the benefit of the public ; that, apart altogether 
from considerations connected with the Railway and Canal 
Traffic Act, 1854, it was not for the benefit of the public that the 
carrying trade letween two tei mini should be restricted to one 
railway company to the exclusion of others, when one of such 
termini was in London, where no single station could possibly 
serve conveniently as its only centre for every part of the 
metropolis, and. therefore, that it was no answer to tnis applica- 
tion for through rates, so far as through booking or invoicing 
was involved in it, that it touched traffic which the Souti^- 
Westem railway company carried as local traffic, and claimed to 
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be non-competitiye, or that it set up a mixed control over rates 
to and from Southampton, which, from the constant changes 
called for to meet special circumstances, or to get the best 
possible return for their outlay on the docks, the South- Western 
railway company considered they alone should be concerned with. 
Didcoty Newonryy and Southampton Ry, Co, v. Oreat Western By, 
Co, and London and South^Weatem By, Co. {No, 1) . IX, 210 

4. Grouping London Stations — Termini a quo and ad quern the same 
— Competitive Ctrmpany not Grouping. — In applications imder 
sect. 26 of the Railway and Canal Traffic Act, 1888, the Com- 
missioners require evidence of public interest and reasonableness 
in favour of the proposed through rate and route adequate to 
outweigh the intenerenco with the vested legal rights of railway 
companies. 

The Didcot railway company applied for through rates vid 
their railway for traffic between ^uthampton and the Great 
Western company's stations in London at Poplar and Smithfield. 
The proposed route was that by which the Commissioners had 
already allowed through rates for traffic between Southampton 
and the Great Western station at Paddington (see ante, Vol. IX., 
p. 210). 

The difference between that case and the present one was that 
in the former case traffic coming to Paddington could only be 
offered to the Great Western company, whereas traffic coming to 
Poplar or Smithfield might also be offered to the South-Westem 
company, for that railway company equally with the Great 
Western company received and delivered traffic at both of those 
places. 

Poplar traffic for either the South-Westem railway or the 
Great Western railway passed over the North London railway, 
and for haulage between Poplar and Acton (Great Western) and 
Poplar and Kew Bridge (South-Westem) each railway company 
paid a toll of Ss, 3d. a ton. To provide for this payment the 
South-Westem company's rates by rail from Poplar to South- 
ampton were higher than from Nine Elms. The Didcot company 
proposed that the through rates from Poplar to Southampton vid 
the Great Western and iHdcot railways should be the same as 
were charged from Paddington, on the ground that the Great 
Western had made their local rates from Paddington applicablo 
to Poplar, Smithfield, and their other London stations. 

Smithfield traffic for the Great Western company was carried 
by that company over the Metropolitan railway under running 
powers at a cost of 10(2. a ton for the use of the line. The 
South-Westem company had a receiving office at Smithfield, 
and carted all their traffic to and from Nme Elms. The Didcot 
company proposed that the through rates from Smithfield, as 
compared with those from Paddington, should be lOd, more for 
Classes A. and B. and for certain articles carried at special rates, 
and for all other traffic should be of the same amount. 

The applicants' proposal was not Only to convoy traffic to and 
from Paddington by a route belonging to three different railway 
companies and sixteen miles longer than the South-Westem 
route, at the Nine Elms rates (which were admittedly low on 
account of sea competition^, but to carry the traffic to and 
from Smithfield and Poplar lour and ten miles further respec- 
tively at the same rates. 

Held, that the through rates for traffic from Poplar te South- 
ampton vid the Groat Western and Didcot railways should be of 
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tlie same amount as the existing South- Western rates between 
those places. 

Ana that the through rates for traffic from Smithfield to 
Southampton via the Great Western and Didcot railways should 
be of the same amount as the rates from Paddington, plus the 
cost of the conveyance of the traffic between Smithfield and 
Paddington. Didcot^ Nexvhury and Southampton By. Co. v. 
London and South Western By, Co. and Others . . , X. 9 

5. Bight to apply /or exceptional Bates. — ^A canal company autiionzed 

by Act of Parliament to construct railways on their quays and 
land, and to charge reasonable tolls and charges for the use of 
the same within a maximum fixed by their Bailway Char|;ee 
Confirmation Act, 1893, although they are under no obligabon 
to admit the public as carriers upon their lines under the 
Bailway Clauses Act, 1845, are a "railway company" within 
the meaning of the Bailway and Canal Traffic Act, 1888, and, 
whether express powers of carrying upon their linos have been 
given them or not, are competent to propose through rates under 
the 2oth section of that Act. 

When a railway company has agreed rates from a port to 
inland towns with other companies in their joint interest, such 
rates should not bo treated as local rates of that company, so as 
to compel them to carry to the common point from another port 
at rates equal, distance for distance, to such agreed rates. 
Manchester Shij) Canal Co. v. Midland By. Co. . . ^. 54 

6. Beasonahle in the Interests of the Public — Comparison of Through 

Bates over Boutes composed of the Lines of different Bailway Com^ 
panics, — In allowing or fixing through rates the Bailway Com- 
missionerH will consider all the circumstances of the case, and 
one of the circumstances is, what powers the particular railway 
companies whose lines are part of the through route have of 
demanding rates. 

On an application to allow a through rate, it was proved that 
there was m existence a rate arranged between the parties which 
was virtually a through rate, and which rate was much lower 
than the sum of the local rates over the lines which constituted 
the through route. The through rate applied for involved a 
still further reduction of about 6ti?. 

Heldy that under these circimistanoes the onus was upon the 
applicants to prove that the through rate which they proposed 
was a just and reasonable rate. 

The proposed rate was over a route composed of three lines, 
which carried for about six, forty-five and twenty-five miles 
respectively of the route. It was proved that there was an 
alternative route which was composed of two lines, and which 
passed for the same short distance of six miles over the line, 
which was common to both routes, and the entire residue of 
seventy-five miles over that of another company, and that there 
was an existing rate by the alternative route of 6<2. less than the 
existing rate over the route for which a through rate was 
proposed. 

Held, that it did not follow, that because the rate over the 
alternative route was reasonable, and was smaller in amount for 
a slightly longer distance, that the existing rate over the route 
composed of throe railways, five miles shorter, and which was 
6^. higher, was unreasonable. Birmingham Corporation and 
Sheffield Coal Co,, Limited v. Manchester, Sheffield and Lincoln^ 
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shire Ry, Co., Midlaiid Ry. Co., and London and North- Western 
Ry.Co X 62 

7. Reasonable Route— Point of Exchange — Sending Company^ s Claim 

to Long Run. — On an application for througn rates, the fact that 
the station where it is proposed to exchange the traffic is not, in 
any reasonable sense, a practicable one for that purpose will ^o 
to show that the proposed route is not a reasonable route within 
the meaning of sect. 25, sub-sect 5, of the Railway and Canal 
Traffic Act, 1888. 

The Court will consider not only the public interest in a com- 
petitive route, but also the right of a railway company to a long 
run in respect of traffic originating on its own system. 

The Plymouth company applied, under sect. 25 of the Railway 
and Canal Traffic Act, 1888, for an order allowing through rates 
for goods traffic between the South-Westorn termini in London 
(Nine Elms and Waterloo) and Truro, Penzance and other 
stations on the Great Western railway in Cornwall, by way of 
Lidford and Plymouth North Road. 

The applicants' line was a double line twenty- two miles in 
length, wnich ran from Lidford (where it joined the South- 
western company's main line) to that company^s station at 
Devonport, and was worked by the South-Westem company. 
From Devonport the South- Western company owned a junction 
line with tiie Great Western main line (from London to Corn- 
wall), and they had running powers over the latter to the 
Plymouth North Road station. The proposed exchange of 
traffic between the two companies was to take place at Plymouth 
North Road station. 

Held, that the proposed route with an exchange at Plymouth 
North Road station was not a reasonable route. Plymouth, 
Devonport and South- Western Junction Ry. Co. v. Oreai Western 
Ry. Co. and London and South- Western Ry. Co. . . X. 68 

8. Dock Company — Lines within Area of the Dock Estate— ^*^ Railway 

Company.''^ — The R^;ulation of Railways Act, 1873, defines the 
term "railway company" as including *'an^ person being the 
owner or lessee of or working any railway in the United King- 
dom constructed or carried on under the powers of any Act of 
Parliament," and the term "railway" as including "every 
station, siding, wharf or dock of or belonging to such railway 
and used for the purposes of public traffic." 

Sect. 25 of the Railway and Canal Traffic Act, 1888, after 
making provisions for through traffic, enacts that "the said 
facilities to be so afforded are hereby declared to and shall 
include the due and reasonable receiving, forwarding, and 
delivering by every railway company and canal company and 
railway and canal company at the request of any other such 
company of through traffic to or from the railway or canal of any 
other such companjr at through rates, tolls, or fares." 

Upon an application under this section by a dock company for 
through rates it was proved that such company owned and 
worked with their own engines under Parliamento,rv authority 
lines of railway on their dock property, and had (also under 
Parliamentary authority) constructed and set aside for the use of 
a railway company large sidings situated at a distance of 29 
chains within tne dock Doundary, to which sidings the railway 
company conveyed traffic to be exchanged with the dock com- 
pany. A portion of a public railway haa been transferred to the 
dock company, but this railway was not a part of the through 
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route in respect of which the application was made. There was 
no statutory regulation of tolls or rates chareeable by the dock 
company, except for dock services, and the Bailways Glauses Con- 
Boli^tion Act, 1845, was not incorporated in their special Acts. 

Held (by Wright, J., and Lord Cobham; Sir Frederick Peel 
dissenting), that the dock company owning and working under 
Parliamentary authority railways which were part of one con- 
tinuous route from another railway company's system to the 
exchange sidings, were a *' railway company " who could propose 
through rates to that other company under sect. 25 of the Bail- 
way and Canal Traffic Act, 1888. 

Held, by the Court of Appeal (reversing the decision of a 
majority of the Kail way Commissioners), that the dock companv 
were not a "railway company" competent to propose through 
rates within the meaning of the Bailway and Canal Traffic Act, 
1888, the railways (including the transfen-ed line) being merely- 
ancillary to their dock undertaking, and not part of a continuous 
line of railway communication from a place on one railway to a 
place on another railway. — London and India Docks Co. v. Great 
Eastern By, Co. and Midland By. Co XT. 57 

9. Apportionment of Through Bates — Bonus Mileage — Particulars of 
Bates necessary. — Upon an application under sects. 25 and 26 of 
the Bailway and Canal Traffic Act, 1888, to the Bailway and 
Canal Commissioners to fix the apportionment of ** all agreed-on 
rates chargeable on traffic passing, vid the Forth Bridge, between 
stations on the Great North of Scotland railway and on the 
Caledonian railway between Aberdeen and Kinnaber Junction, 
on the one hand, emd stations on the south of the Forth Bridge 
on the other, as between the respondents and the applicants, on 
the footing that the applicants shall receive in every case from 
the said rates, as the share belonging to the Forth Bridge com- 

Sany, such sum as they would be entitled to receive if the 
Lstance traversed by such traffic over the Forth Bridge railway 
were 19 miles more than it actually is " : — 

Heldy that such a description of rates is too general and 
indefinite, and that full particulars are required of rates proposed 
for apportionment, which should include their amount, the 
termini for each rate, and the route between those termini, in 
order that no mistake may occur in the identification of the rates. 

Held, further, that, although by sects. 104 and 106 of the 
Caledonian and Scottish North-Eastem Bailways Amalgamation 
Act, 1866, the North British company were empowered to fix the 
rates and fares for Scottish east coast traffic over their own and 
the Caledonian company's lines, and it was further provided that, 
after the deduction of certain charges, including the proportion 
of any through rate payable to other companies, the residue of 
such rates and fares should be divided between the Caledonian 
company and the North British company according to the actual 
distance the traffic travelled over their respective railways, or in 
such proportions as mieht be agreed on between them, or in case 
of difference as should be settled by the arbitrator ; yet the juris- 
diction of the Court was not ousted by that of the arbitrator, 
because the application was not to apportion a through rate, or 
residue of a tnrough rate, between the North British and 
Caledonian companies, but to apportion a through rate between 
all forwarding companies engaged in the east coast traffic. 
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Sub-sect. 1 of sect. 25 of the Railway and Canal Traffic Act, 
1888, which requires ''written notice'* of the proposed through 
rate to be given to each forwarding company, stating both the 
amount and the route proposed, and the proportion of the rate 
claimed by the company making the proposal, had been suffi- 
cientl^r complied wim in this case, where each forwarding com- 
pany, including the respondents, had after the opening of the 
Forth Bridge received the aforementioned particulars at meetings 
of the railway clearing-house, of which a written record was 
kept, although written notice had admittedly not been given to 
each forwarding company (per Lord Trayner). 

Since the effect of the application would not be confined to the 
two respondent companies, but would leave a less sum to be 
divided among all the other companies interested, rates with 
which other companies were concerned could not be considered 
without such companies being joined as respondents (per Sir 
Frederick Peel). — Forth Bridge and North BHtish Ry. Cos, v. 
Qreat North of Scotland and Caledonian By, Co9* . . XI, 1 

10. Notice — Jurisdiction, — By sect. 25 of the Railway and Canal 
Traffic Act, 1888, written notice must be given of a pro- 
posed through rate to each forwarding company stating the 
amount, rate, and apportionment. If no objection be made by 
any forwarding companv within ten days, tne rate comes into 
operation. Wnere the objection is only to the apportionment of 
the rate, the rate comes mto operation, and the decision of the 
Commissioners is to be retrospective. 

On 14th January, 1890, a printed notice was addressed by the 
secretary of the clearing-house to the goods managers of the 
various companies requesting attendance at a meeting of the 
goods managers' conference, and appending a list of subjects for 
aiscussion, among which was the following : '* Mr. Maodougall 
will intimate the probable opening of the Forth Bridge railway 
in March next, emd give notice that, in terms of the Forth 
Bridge Railway Acts, 1878 and 1882, the North British company 
(as tne working company) will claim in division of receipts on 
traffic conveyed vid the Forth Bridge an allowance as for 19 
miles in admtion to the actual mileage of the bridge railway." 
Certain of the companies interested assented to the claim so made, 
but othere objected, and the sums in dispute were held in 
suspense in the clearing-house. On 19th October, 1898, the 
Forth Bridge company and the North British company served a 
notice upon all tJie companies interested in the Forth Bridge 
through route, which purported to be under sect. 25 of the 
Railway and Canal Traffic Act, 1888, setting forth that the 
applicants proposed and required that the through rates and fares 
tnen in operation vid the Forth Bridge, and particiilarly those 
set forth in a Echedule to each notice, should be continued in 
operation, and that the apportionment among the applicants and 
the other companies of the said rates and fares should be made 
on the footing that the Forth Bridge railway was 19 miles longer 
than it actually is. In the schedme were set forth a selection of 
the through rates then in operation vid the Forth Bridge between 
certain stations of the company receiving the notice and certain 
other stations south of the Forth Bridge. Objections having 
been lodged to the allowance and apportionment, the Fortn 
Bridge compan^r and the North British company applied to the 
Railway Commissioners to apportion the scheauled rates and 

B. 19 
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fares, and also all other agreed-on rates and fares vid the Forth 
Bridge on the footing that the applicants should be credited with 
the said 19-inile bonus. 

Held, by the Court of Session (afl&rming the judgment of the 
Bailway Commissioners) : 

(1) That the notice of 19th October, 1898, was a Talid notice 
within the meaning of sect. 25, sub-sect. 1, of the Bailway and 
Canal Traffic Act, 1888, and, therefore, that the Bailway Com- 
missioners had jurisdiction to entertain the application ; 

(2) That the notice of 14th January, 1890, was not a valid 
notice within the meaning of the said sub-section, and, therefore, 
the rates in operation were not agreed-on rates, but must be 
granted or disallowed in the application before the Commis- 
sioners ; and accordingly, as the objections before them were to 
the allowance as well as to the proposed apportionment, their 
order shoiild not be retrospective. 

The Eailway and Canal Traffic Act, 1888, s. 25, sub-s. 9, 
enacts that "it shall not be lawful for the Commissioners in any 
case to compel any company to accept lower mileage rates than 
the mileage rates which such company may for the time being 
legally be charging for like traffic carried by a like mode of 
transit on any other line of communication between the same 
points, being the points of departure and arrival of the through 
route." 

Heldy by the Court of Session (affirming the judgment of the 
Bailwa^ Commissioners), that this provision applies only to 
comnanies which, besides having part of a through route, work 
anotner route between the termini of the through route, and are 
in a position to make a legal charge for which traffic may be 
carried from end to end of it. Forth Bridge and North British By, 
Cos, V. Qreat North of Scotland By. Co, and Others . XL 14 

11. Query, whether Court has power to rescind through rates 
which have become valid by a notice under sect. 25 of the Bail- 
way and Canal Traffic Act, 1888 . . . -. , XL 4 



THROUGH EOUTE. See Through Bates. 

THEOUGH TICKET. See Through Booking. 

THROUGH TRAFFIC. See Facilities, Due and Beasonahle, for Traffic. 

THROUGH TRAINS. See Facilities, Due and Beasonable, for Traffic. 

TIMBER, MEASUREMENT OF. 

Charges for Ctmveyance of Timber— Measurement of Timber — Mosi 
Accurate Mode. — By sect. 18 of the Schedule to the Great 
Western Railway Company (Rates and Charges) Order Confirma- 
tion Act, 1891, it is enacted that '*the cubic contents of timber 
consigned by measurement weight shall bo ascertained by tiie 
most accurate mode of measurement in use for the time being." 
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MEASUREMENT OF— continued. 

Held, that the most accurate mode of measurement in use, of 
the cubic contents of round timber consigned hj measurement 
weight, is measurement by sbins under bark, with a divisor of 
113, with reasonable allowances for any irregularity or defect in 
the shape of the timber measured. 

The Court did not determine the question whether the railway 
company were entitled to make any charge in respect of the 
carnage of bark excluded from the measurement of timber as 
above provided. Great Western By, Co, v. Lowe . , XT, 152 

TONNAGE RATES. What services the payment includes . X 150, 

161, 169, 211; XII. 84,85 

TRADERS' TICKETS. See Undue Preference, 14, 23. 

TRADERS' WAGONS. 

1, Maximum Bates including the Provision of Trucks by the Bailway 
Company — Amount of Allowance by Bailway Company to Traders, 
where 7'raders* Wagons are employed in the Conveyance of their 
Goods, — ^An order of the Board of Trade, confirmed by the 
Railway Rates and Charges (Caledonian Railway, &c.) Order 
Confirmation Act, 1892, provided that '*the maximum rate for 
conveyance is the maximum rate which the company may charge 
for the conveyance of merchandise by merchandise train, and 
includes the provision of locomotive power and trucks by the 
company, and eveiy other expense incidental to such conveyance 
not otherwise herem provided for. Provided that where for the 
conveyance of any merchandise the company do not provide 
trucks, the rate authorised for conveyance shall be reduced by a 
sum which shall, in case of difference between the company and 
the person liable to pay the charge, be determined by an arbi- 
trator appointed by the Bosu^ of Trade." 

The applicants (being the persons liable to pay the charge 
above mentioned) applied to tne Board of Trade for the appoint- 
ment of an arbitrator to determine certain alleged differences 
between the applicants and the railway companies. The Board 
of Trade referred such differences for the decision of the Railway 
Commissioners. ^ 

Such differences {inter alia) were : — 

(1) As to the sum to be allowed off the rate charged by the 
North British railway company for the transmission of coal to 
its destination, where the coal, loaded in trucks belonging to the 
applicants, was conveyed from a North British station to another 
North British station, other than coal sent for shipment at ports 
in the county of Fife. 

(2) As to the amount by which the rates paid by such of the 
applicants as were coal masters in the county of Fife, for the 
conveyance by the North British railway company of coal sent 
for shipment at ports in the county of Fife, should oe reduced by 
reason of that company not provicQng.the trucks. 

Ileldf as to the first of such differences, that the ^neral scale 
of allowances for traders' wagons should be proportioned to the 
rates, and not to mileage, and should not cease at any fixed 
point, and that the sums by which the rates charged by the 
Nortii British railway company to the applicants for the convey- 
ance of their coal (other than coal sent for shipment at ports in 

19(2) 
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TRADERS' WAGONS-coM«niicd. 

ilie ooiinty of Fife) should be reduced 1)t reason of the railway 
oompany not proyiding the tmcks^should he as follows : — 
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and that where the total charge in railway company's trucks was 
more than 2$. Sd, per ton, the deduction for traders* trucks 
should increase by ^th of a penny for every penny of additional 
charge up to and including a charge of 44., and oy l-16th of a 
penny for every penny of charge beyond 4$, 

Held (Lord Trayner dissenting^, as to the second of such 
differences, that the amount by which the rates paid by such of 
the applicants as were coal masters in the county of Fife for the 
conveyance of their coal sent for shipment at poits in the oounty 
of Fife, should be reduced by reason of the railway oompany not 
providing the trucks should be S^d* per ton. 

Hefdf by Lord Trayner, that an allowanoe of 3(f . per ton was 
sufficient. Cowdenbeath Coal Co. and Others v. North British -fiy, 
Co, and Caledonian By. Co. ..... VIIL 251 

2. Newly Manufactured Wagons ^S&^rate Charge for Haulage of New 
Wagons to their Destination ^ and for Carriage of Goods in them, — 
Upon complaint that whore goods are conveyed over the railway 
of the defendants in new wagons, constructed by the applicants 
for certain traders, and such wagons are on their journey 
by railway between the applicants' works and the destination 
at which the wagons are to be delivered, the defendants claim 
the right to make a charge for the haulage by them of 
each wagons, in addition to a charge of the ordmary rates 
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for the conyeyance of the goods whioh are in such wagons, 
except in the case of new wagons loaded with goods belonginjg 
to the owner of the wagons, and such wagons are on tneir 
journey by railway to the destination at which the wagons are 
to be delivered : 

Held^ that the defendants were not entitled to make a charge 
for the haulage of such wa^ns in addition to a charge for the 
conveyance of the goods which are in such wagons during any 
i>art of suoh journey. Harrison and Camm v. Midland By. Co. 

VIII. 60 

3. Traders* Salt Wagons — Railway Company exempted from providing 
them — Maximum BateSy including the Provision of Trucks by the 
Railway Company — J mount of Rebate — Railway Rates and Charges 
{No. 17) {North Staffordshire Railway, <fcc.) Order Confirmation 
Act, 1892, s. 2 of the schedule. — Sect. 2 of the schedule to the 
North StfLfifordshire Railway Company's Order Confirmation Act, 
1892, enacts, that ** the maximum rate for conveyance is the 
maximum rate which the company may charge for the convey- 
ance of merchandise by mercnandise trains; and, subject to 
the exceptions and provisions specified in this schedule, includes 
the provision of locomotive power and trucks by the com- 
pany, and every other expense incidental to such conveyance 
not hereinafter provided for. Provided that — (a) . . . the 
company shall not be required to provide trucks . . . for the 
conveyance of . . . salt in bulk . . . ; (b) where, for the con- 
veyance of merchandise other than merchandise specified in 
Class A. of the classification, the company do not provide trucks, 
the rate authorized for conveyance shall be reduced by a sum 
which, for distances not exceeding fiftv miles, shall, in case of 
difference between the company and tne person liable to pay 
the charge, be determined by an arbitrator to be appointed by 
the Board of Trade . . ." 

The difference under this section which had been referred by 
the Board of Trade to the Railway Commissioners for decision, 
was as to the sum by which the rate authorized for the convey- 
ance of salt in bulk by the railway company should oe 
reduced, for distances not exceeding fifty miles, in respect that 
they did not provide trucks for the same. 

Held, that the quantum of the rebate is a pure question of fact 
to be decided by the Commissioners as arbitrators, taking into 
consideration all the circumstances of the case, and that primd 
fade where a railway company are not required to provide a 
trader with trucks, the rebate for a trader*s truck snould be 
determined with regard, not to the cost to the trader, but to the 
sum which the conveyance rate may be deemed to include for 
the provision of trucks. Salt Union, Limited v. North Stafford^ 
shire Ry. Co. {No. 2) 2r. 224 

And see Detention of Trucks, ante, pp. 237, 238. 

TRAFFIC FACILITIES. See Facilities, Due and Reasonable, far Traffic. 
TRANSHIPMENT OF GOODS XI. 49, 60, 52 



UNDUE PREFERENCE. 

I. Equality of Char^ and Accommodation of Traffic. 
II. General and Special Order to Deliver Goods to a Particular Carrier, 
III. Admission of Public Vehicles into Station. 
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I. Equality of Charge and Accommodation of Traffic, 

1. Differential Rates necessary for securing Traffic in the Tnieresis of 

tlie PuhhC—SembU^ that the effect of sect. 27 of the Bail way uid 
Canal Traffic Act, 1888, is not to limit the Court in dealing with 
questions of alleged undue preference to the consideraiioii whether 
or not the lower charge is necessary in the interests of the public. 

** However difficult it may be in any particular case to say 
what or what is not in the interests of the public, the public 
must be a wider one than that of one of the two localitiee con- 
cerned " (per Wills, J.). 

Upon a complaint under sect. 7 of the BaHway and Canal 
Traffic Act, 1888, by an association of traders m Liverpool 
against the London and North- Western railway company, of 
undue preference in respect of the lower rates charged by them 
for the carnage of grain and flour from Cardiff to Birming^ham 
as compared with those charged for the carriage of grain and 
flour from Liverpool to Birmingham, a shorter distance, it 
appeared that the trade of the applicants had suffered through 
the competition in the Birmingham market of grain and flour 
from the Bristol Channel and Severn ports, but that only a very 
small quantity was carried by the defendants from Cardiff to 
Birmingham. The defendants contended that the lower charge 
was necessary to secure the traffic, first, in their own interesta, 
and, secondly, in the interests of the public. Two other railway 
companies competed with the defendants between Cardiff and 
Birmingham, and the lower rates complained of had been fixed 
with a view to competition by the defendants with the rates 
charged by other railway companies from Severn ports to which 
grain and flour were brought b}' sea, and which were nearer to 
Birmingham than Cardiff. 

Heldf that the interests of the public did not require the main- 
tenance of the low rates from Cardiff to Birmingham, and that 
such rates were an undue preference. 

It is enough to warrant an application under sect. 7 of 
the Bailway and Canal Traffic Act, 1888, calling upon the Court 
for its interference, if the practices complained of — whether their 
present effect be serious or trivial — are in themselves legally 
objectionable, and if they may lead to consequences legally 
injurious to the interests of those represented by the applicants. 
Liverpool Corn Traders* Associatioji v. London and North' Western 
By. Co VTL 125 

2. Group Bates — Beasonahle Distances, — ^Where there is a group rate 

which is justified on the grounds of commercial convenience, the 
measure of what amount of preference amounts to an *' undue " 
preference is different from that applicable where no such rate 
exists- 

The applicants' works were situated at a point on the line of 
the Fumess railway company at a distance of eighteen miles from 
the junction of the line of that company with the line of the 
London and North- Western railway company ; and other works 
in the district were situated on the Fumess railway at distances 
of 27, 28, and 38 miles respectively from that junction. All theso 
works obtained iron ore and coke from the same sources, made the 
same description of j)ig-iron, and sent it to the same markets. 
The railway companies grouped all these works together and 
charged them an uniform rate of carriage, except that the appli- 
cants were charged 6d. a ton less than the owners of the other 
works in respect of the coke. 
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Held, that so far as the rate for coke was conoemed the rail- 
way companies had made sufficient allowance for the dijfference 
in distance between the works ; but as regards the pig-iron rates, 
some of the places grouped together were at such distances apart 
as to create an undue preference. North Lonsdale Iron and Steel 
Co. V. Fumesa Ry, Co,^ London and North-Western By, Co,, 
Midland Ry. C7o., and North-Eastern Ry, Co, , . VIL 146 

3. Undue Preference of Totvns — Merchandise Traffic — Charges dispro^ 

portionat^ to Distance — Increased Cost of working Traffic owing to 
Heavy Gradients, — Upon a complaint ihat the railway company 
did not give the merchants or traders of Newry the benefit of 
the geographical position of the town with regard to Belfast and 
the several towns lying west and north-west of Newry, and that 
the railway company gave a preference to the merchants or 
traders of the said towns to send or bring their goods to and 
from Belfast at much lower rates than they did for the merchants 
of Newry, although the town of Newry was much nearer them 
than Belfast. — Held, that the rates complained of did not suffi- 
ciently take into account the difference of distance in favour of 
Newry and amounted to an undue preference of Belfast over 
Newry. 

'* As to the principle of an extra charge for an increase in cost 
of working, I do not think it has ever been considered to be an 
infringement of the Eailway and Canal Traffic Act, 1854, that a 
railway company should charge a higher rate per ton per mile, 
for any portion of its line over which it is more expensive to work 
than over other portions, and where there has been a difference 
of rate due to that particular cause, such a rate has never been 
considered a preferential rate " (per Sir Frederick Peel). Town 
Commissioners of Newry v. Oreat Northern Ry. Co. (Ireland). 

VIL 184 

4. Unequal mileage rates — Access to competing line of railway— Q roup 

rates — Measure of damages in undue preference cases. — The fact 
that a trader has access to a competing route for the carriage of 
his ^oods may be taken into consideration by the Bailway Com- 
missioners in deciding whether lower tolls or rates charged to 
such trader by a railway company constitute an undue prefer- 
ence within the meaning of the ^ilway and Canal Traffic Acts, 
1854 and 1888 (so held by the Court of Appeal, affirming the 
judgment of the Railway Commissioners). Badd v. London and 
North-Western Ry. Co. {ante. Vol. IV. p. 393; 36 L. T. N. S. 
802 ; 25 W. E. 752) overruled. 

Sect. 2 of the Eailway and Canal Traffic Act, 1854, implies 
that there may • be a preference, and does not make every 
inequality of charge an undue preference. If the circumstances 
so mffer that the difference of cnarge is in exact conformity with 
the difference of circumstances, there is no pi-eference at ail (per 
Lord Herschell). 

The owner of the D. ironworks complained that the L. railway 
company unduly preferred the owners of the B. and the I. iron- 
works respectively by giving an allowance or rebate of ^d. per 
ton off the rates chai^^ed for the conveyance of coal and coke 
traffic to and pie-iron traffic from the d. and the I. ironworks, 
although no sucm allowance was given to the owner of the D. 
ironworks, which were similarly connected with the L. railway. 

The L. railway company sought to justify such allowance on 
the ground that ^e B. and tiie I. ironworks were situated on 
the fine of another railway company, and until a few years ago 
had no connection with the L. railway, and that the allowance 
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of id. per ton was a payment arranged to be made when ihe 
private lines connecting such works with the L. railway were 
made by the owners of the works in lieu of the L. ndlwaj 
company and the consideration for which they undertook to 
make and work those private iines. 

Held, that the L. railway company had unduly preferred the 
owners of the B. and the I. ironworks by paying them for an 
accommodation for which the owner of the I), ironworks was 
not paid, although his ironworks were similarly connected with 
the raaway by means of a private line. 

Held, furtfier, that in respect of the past breaches of the 
obligation to give no undue preference, there was but one way 
of redressing the inequality, and that was by reducing the past 
charges which have been paid by the applicants to what tiieir 
rivals in trade had paid, and therefore the owner of the D. 
ironworks was entitled to be treated as having been overcharged 
4d, a ton on his traffic and to recover such sum from the L. rail- 
way company as damages. Pickering, Phipps and Others t. 
London and North-WeHern By, Co. and Others . . VIII. 83 

5. Unequal Rates— Differential Rates necessary for securing Traffic in 
the Interests of the Public. — Sect. 27 of the Railway and Canal 
Traffic Act, 1888, enacts {inter alia) that — *' In deciding whether 
a lower charge or difference in treatment does or does not 
amount to an undue preference, the Court having jurisdiction in 
the matter, or the Commissioners, as the case may be, may, so 
far £is they thii^ reasonable, in addition to any other oonsidera- 
tions affecting the case, take into consideration whether such 
lower charge or difference in treatment is necessary for the 
purpose of securing in the interests of the public the traffic in 
respect of which it is made, and whether the inequality cannot 
be removed without unduly reducing the rates charged to the 
complainant." 

The public referred to in this section is the public of the 
locality or district affected, and any considerable proportion of 
the population in general, as opposed to an individual or asso- 
ciation of individuals, will satisfy the description. 

The applicants complained that the rates chaiged by the 
defendants for the carriage of grain and flour from Cardiff, 
Portishead, Avonmouth, Bristol, and Sharpness, to Birmingham 
and Wolverhampton were lower than those chareed for similar 
merchandise from Birkenhead to Birmingham and Wolverhamp- 
ton, a shorter distance, and amounted to an undue preference. 

Held (Sir Frederick Peel dissenting), that such preference 
was justified, it being proved — 

(1) That the Liverpool com traders were able, notwithstanding 
the difference of rates, to compete effectively in the Midland 
markets with the traders who sent grain traffic from the Westwn 
ports. 

(2) That the rates from the Western porte to the Midland 
markets had been fixed with reference to an effective competi- 
tion — maintained by tiie Midland company's railway ana by 
the river and canal routes between the same termini — that they 
had been established in the interests of the defendante, and with- 
out any purpose of preferring one locality over the other, and 
that without them the defendante would lose the traffic from the 
Western porte altogether. 

(3) That the existing inequality in rates between the Liverpool 
district and the Midlands on the one hand, and the Western 
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ports and the Midlands on the other, must be maintained if the 
Midhmds were to have the benefit of both sources of supply. 

Held by Sir Frederick Peel — 

(1) That although, on the evidence, the lower rates from the 
Western ports were justified, it did not follow that the difference 
between the contrasted rates was not an undue preference, for 
the question remained whether it mi^ht not be possible to remoye 
the difference by a reduction of the higher rate from Birkenhead. 

(2) That the ability of the different ports to compete with each 
other did not depend upon the relation between the rates at 
which the defendants earned grain and flour from them, because 
it was proved that the bulk of such traffic was carried to 
Birmingiuun and Wolverhampton by other routes, and an 
abundant supply was at all times secured by these routes, and, 
therefore, there was no public interest that required that the 
defendants' Birkenhead rate should not be reduced. 

(3) That the difference between the rate of 11«. Zd, charged by 
the defendants for the conveyance of grain and flour traffic from 
Birkenhead and the lower rates chaifged from the Western ports 
amounted to an imdue preference, and that the Birkenhead rate 
should be reduced so as to yield a lower mileage rate. 

An application by the Gloucester Chamber of Commerce under 
sect. 7 of the Bailway and Canal Traffic Act, 1888, asking leave 
to appear at the hearing of the case, was refused because they were 
not prepared to say whether it was *' in opposition " or not that 
they desired to appear. Liverpool Corn Traders* Aesociatum v. 
Great Western By, Co VIIL 114 

6. Special Agreement. — Upon complaint that a railway company did 
not afford at their station at B. all reasonable facihties for 
receiving and forwarding and delivering coal and coke traffic 
upon and from their railway, it was proved that the railway 
company refused to carry or convey on tneir railway coal or coke 
to or from their station at B. except coal or coke which had been 
raised from collieries or manufactured at coke ovens situated on 
the Petre Estate. The ground of such refusal was the fact that a 
former owner of the Petre Estate would not sell the land to the rail- 
way company on which the B. station was subsequently erected, 
except under and subject to the condition and stipulation that 
the railway company should not allow any coal or coke to be 
received or deposited at or sent from the intended station, either 
by railway or otherwise, which had not been raised or manu- 
factured at the collieries or coke ovens upon the Petre Estate. 

Jleldy that such an agreement was a breach of sect. 2 of the 
Bailway and Canal Traffic Act, 1854, and the railway company 
were, therefore, ordered and enjoined to desist from ^ving to 
the proprietors or workers of collieries or coke ovens situate on 
the said Petre Estate any undue or unreasonable preference or 
advantage in respect of the carriage or conveyance of coal and 
coke on the railway of the railway company to and from their 
station at B., and to desist from subjecting the inhabitants of 
the applicants* district of B. to any undue and unreasonable 
prejudice and disadvantage in respect of coal and coke traffic to 
ana from such district, and to afford at the railway company's 
station at B. all duo and reasonable facilities for receiving and 
forwarding and delivering all coal and coke traffic upon and from 
the railway of the railway company. Rishton Local Board v. 
Lancashire and Yorkshire By, Co VIJI, 74 



298 GENERAL INDEX 

UNDUE PREFEBENCE— con«»Mued. 

7. Home and Foreign Merehandiw. — ^Upon an application ailing 
that a railway oomx>any had given an undue preference by 
charging rates for the carriage of foreign merchandise lower than 
those charged for the carriage of similar home merchandise : — 

Htldf that the proviso of sect. 27 of the Bailway and Ganal 
TraJBBc Act, 1888» does not prohibit all inequalities in rates as 
between home and foreign merchandise, and that if the railway 
company prove facts which would justify the admitted diCFer- 
ences had the merchandise in both cases been home merchandise, 
the company are not by this proviso debarred from relying on 
those facts as an answer, merely because the goods which receive 
the benefit of the difference are of foreign origin. 

''The proviso seems to me to require, in reference to home and 
foreign articles that compete with each other in the market, that 
in respect of the same or similar services, there shall not only be 
no dinerence of rate involving an undue or unreasonable pr^er- 
ence, but no difference of any kind. It means, I thinK, that 
given the same or similar services, considerations which in other 
cases might justify an inequality of rate are here not to be 
regarded. Take competition for instance" (per Sir Erederick 
Peel). 

' * I am of opinion that if not by the use of the words ' same or 
similar services,' then by the general sense of the proviso as 
interpreted by the learned judge, it is intended that in cases 
where undue preference of foreign goods is alleged, we should 
tsike into consideration, as we have always been entitled to do in 
the case of home goods, the circumstances of the traffic, as 
regards ite quantity, its packing, its regularity, and all other 
matters affecting its cost to the railway company, except so far 
as they maybe matters special to the foreig;n origm of the goods. 
That is the limitation imposed by the proviso, the object of which 
is, in my opinion, not to give to home traffic a preference over 
foreign traffic, but to place them in a position of strict equality " 
(per Lord Gobham). 

Unon a complaint aUeging that the rates charged by the 
Soutn- Western railway company for the conveyance from South- 
ampton Docks to London of uie following articles of foreign 
merchandise — butter, cheese, lard, hops, fresh meat, bacon, 
hams, wool and hay — were lower than tiie rates charged by the 
railway company for the conveyance from places mentioned in 
the application to London of similar articles of home merchandise, 
notwithstending that the distance from the Southampton Docks 
to London was in almost every case greater than the distance 
from such places to London, and that the services rendered by 
the railway company in respect of such foreign merchandise 
were not less than those rendered in respect of such home mer- 
chandise to an extent proportionate to the difference in the 
rates: — 

Held, that the railway company had subjected fresh meat, 
hay, and hops of home merchandise to an undue and unreason- 
able prejudice and disadvantege in the rates charged for the 
carriage of such traffic to London from such places as compared 
with tne rates charged by the railway company for the carriage 
of similar traffic of foreign merchandise from Southampton 
Docks to London, and the Court ordered the railway company 
to carry fresh meat, hay, and hops to London from such places 
on eoual terms with the terms on which similar traffic of foreign 
mercnandise was carried from Southampton Docks to London, 
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having due regard to the circumstances (if an^) which might 
render the cost to the railway company of carrying such home 
merchandise traffic greater than the cost of carrying similar 
foreign merchandise traffic. Mansion House Assodation y. 
London and South- Western By, Co IX, 20 

8. Through Rates — Complaint hy Harbour Board. — ^The Great Western 

railway company had certain rates in force for traffic between 
their stations inland and their stations at Millbay Dock uid 
Sutton Harbour. These rates were lower than the rates at which 
similar traffic was carried between such inland stations as were 
within a radius of forty miles from Plymouth and the Cattewater 
station and that at Stonehouse Pool. These last were stations 
of the South- Western railway company, and short branch lines 
connecting them with the Great Western railway were also 
owned and worked by them. The rates at which goods were 
carried between Cattewater or Stonehouse Pool and the Great 
Western railway company's inland stations were divided between 
that company and the South- Western railway company. 

Upon a complaint against the Great Western railway company 
and South- Western railway company under sect. 30 oi the 
Railway and Canal Traffic Act, 1888, of the undue disadvantage 
to which the ports of Cattewater and Stonehouse Pool were 
subjected bv the difference existing between their rates and the 
Sutton Harbour and Millbay rates : — 

Held, that the Great Western railway company only had it in 
its power to give an undue preference within the above section, 
as that railway company alone, or in conjunction with the South- 
western railway company, did carry between its own stations 
and aU four ports or docks, but the South- Western railway com- 

gany carried only to its own ports, and was not in any way 
mited as to the charges it chose to make at those ports by the 
above section or any other provision of the Bailway and Canal 
Traffic Acts, by what the railway charges might be to any of the 
other ports at Plymouth. 

Held, also, that as to the Great Western railway company's 

Portion of the through rates between Cattewater or Stonehouse 
^ool and such company*s inland stations, there ought to be 
between it and that company's local charges to and from its own 
termini, a difference corresponding with tne difference in services 
performed, and that it had oeen proved that the Great Western 
railway company's reduced charge for both Cattewater and 
Stonenouse traffic was on the whole in proportion to the lesser 
services they performed. 

Held, further, that if the South-Westem railway company 
(having the usual powers of charging for services peiiormed), in 
the exercise of theu* powers fixed the charge for their part of the 
through rates so as to make it, when united with the Great 
Western railway company's charge, into a charge for their ports 
higher than the charge for the Great Western rulway company's 
ports, it was not a contravention of the above section, for they 
showed no preference due or undue, having as respects the 
traffic in question nothing to do with any conveyance to any 
ports except their own two. Plymouth Chamber of Commerce v. 
Great Western By. Co. and London and South- Western By, Co. 

IX. 12 

9. Undue Preference of Ports — Benefit of Geographical Position — Group 

Bate — Coal Traffic — Charges disproportionate to Distance. — Upon 
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a complaint that the railway company did not in respect of coal 
traffic give the applicants or the traders of Carric^erfi^us the 
benefit of the geographical position of the port and harDour of 
Carrickfergus as compared with the ports of Lame and BelfEist 
in relation to the several towns and places on the railway lying 
west and north-west of Carrickfergos. 

It having appeared that the railway company had established 
uniform rates nx)m the three ports of Lame, Belfast and Garrick- 
fergos to certain inland towns, and that the effect of sach group 
rates was that Carrickfergus sustained a loss of mileage advantage 
amounting to fourteen miles as against Lame in respect of the 
Cookstown and similar traffic : — 

Hddj that so much of the complaint as related to the rates 
charged by the railway company for the conveyance of coal 
from the ports of Lame and Carrickfergus respectiveljr to 
Ballyclare junction, to Antrim and the intermediate stations 
to Cookstown junction, and to towns and places on the railway 
between Cookstown junction and Cookstown and Draperstown 
respectively being the same, notwithstanding the dis^mce the 
coal was carried &om Carrickfergus was shorter than that from 
Lame, was true, and that the Carrickfergus traffic in coal was 
thereby subjected to an undue disadvantage. 

Held^ fuTther^ that the rates for coal from Carrickfergus to 
the aforementioned towns and places must be lower than those 
from Lame to the same by the sum of 3d. per ton. Carrick- 
fergus Harbour CommiasionerB and Others v. Belfast and Northern 
Counties By. Co X 74 

10. Sufficient Notice under sect. 13 of the Railway and Canal Traffic Ad^ 
1888 (51 & 52 Vict. c. 25).— Sect. 13 of the Eailway and Canal 
Traffic Act, 1888, enacts that ''in cases of complaint of 
undue preference no damages shall be awarded .... unless 
and until the party complaining shall have given written notice 
to the railway company requiring them to abstain from or 
remedy the matter of complaint, and the railway company shall 
have failed, within a reasonable time, to comply with such 
requirements in such manner as the Commissioners shall think 
reasonable." 

The applicants sent a letter to the London and North- Western 
railway company, who were the railway company admitted at 
the hearing to have given the undue preference complained of. 
Such letter, which was dated 1st August, 1895, was in the 
following terms : — ** When I saw you in London on the 18th 
July, you said you would speak to the Midland railway company 
on the following Monday about the Bii'mingham Windsor Street 
rate from here, and that you would let me hear from you, but I 
have heard nothing. I am bound to say that I am not content 
to pay the present quoted rate." 

Heldf that such letter was a sufficient written notice to the 
railway company requiring them to abstain from or remedy the 
matter of complaint, and that the right to damages therefore 
arose from the date of that letter. Sheffield Coal Co., Limited 
V. London & Norfh-Western By. Co., Midland By. Co., and Man- 
chester, Sheffield d: Lincolnshire By. Co. . . . . X. 230 

11. Bthate under Special Agreement — Publication of Bates in Bate Book 
under sect. 14 of the Begulation of Bail ways Act, 1873.— Sect. 14 
of the Regulation of Railways Act, 1873, enacts that "every 
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railway company shall keep at each of their stations a book or 
books showing every rate for the time being charged for the 
carriage of traffic, other than passengers and meir lagga^, from 
that station to any place to which they book, including any 
rates charged under any special contract, and stating the distance 
from that station of every station, siding or place to which any 
such rate is charged." 

Sect. 13 of the Bailway and Canal Traffic Act, 1888, enacts 
that ^* in cases of undue preference no damages shall be awarded 
if tiie Commissioners slmll find that the rates complained of 
have, for the period during which such' rates have been in 
operation, been duly published in tbe rate books of the railway 
company kept at their stations in accordance with sect. 14 of the 
Begulation of Railways Act, 1873.'' 
4 The Midland railway company granted a rebate of 3d, per ton 

to traders who agreed to send a certain amount of Ooal traffic to 
Qre&t Eastern sto^tions in a year and pay for the carriage of the 
same punctually every month. In the rate books at various 
stations on the Midland railway company's line was inserted on 
the fly-leaf at the beginning oi the oook a printed slip stating 
that ** rebates are allowed to coal merchants from certain rates 
to stations in the Eastern Coimties and upon certain conditions, 
the particulars of which may be obtained on application to the 
general manager." 

Held, that this general notice on the fly-leaf of the rate book 
was not a sufficient publication of a lower rate in the rate book 
to relieve the railway company from liability under sect. 13 of 
the Bailway and Canal Traffic Act, 1888. 

The apphcants, who carried on the business of coal merchants 
at certam places situated on the system of the Great Eastern 
railway company, complained that the Midland railway company 
had fdiowed to certain coal merchants, who were coinpetitors in 
trade with the applicants, a rebate of 3d, per ton off the rates 
charged to such coal merchants for the carriage of coal from 
collieries situated on the system of the Midland railway company 
to stations situated on the railway of the Qreat Eastern railway 
company, but had not allowed the applicants such rebate off the 
rates cli(Ea*ged to them for the carnage of coal from collieries 
situated on the railway of the Midland railway company to 
stations of the Great Eastern railway company, and the appli- 
cants alleged that thereby an undue preference had been given 
to the coal merchants to whom such rebate had been allowed 
over the applicants. 

The Mi(]uand railway company admitted that they had allowed 
to certain coal merchants having coal dep6ts on the system of 
the Great Eastern railway company, in respect of coal coming 
from collieries on the system of the Midland railway company, a 
rebate of Sd. per ton off the rate charged for the carriage of coal, 
but tiie Midland railway company alleged that this was done 
only on condition that the coal merchants to whom such rebate 
was allowed sent in the course of a year from such collieries over 
the line of the Midland railway company not less than a specified 
number of tons of coal, and also rendered the Midland railway 
company certain services in paying carriage for such traffic, and 
that in consideration thereof the Midland railway company were 
justified in allowing such rebate. 

Heldf that such circumstances did not justify any greater 
difference of charge being made by the Midland railway company 
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to the applicants and the other ooal merchants than the sum of Id, 
per ton. Daldy dh Co, and Others v. Midland Ry. Co,^ Great 
jSaatem By. Co. and London, Tilbury and Southend By. Co. 

X303 

12. Canal Tolls — Bebate under Special Agreement — Coneiderations 
affecting the Case. — Sect. 21, sub-6ect. 2, of the Bailway and 
Canal Traffic Act, 1888, enacts: **In deciding -whether a lower 
charge or difference in treatment does or does not amount to an 
undue preference, . . . the CommissLoners . . . may, so far as 
they thmk reasonable, in addition to any other considerationa 
affecting the case, take into consideration whether such lower 
charge or difference in treatment is necessary for the purpose of 
securing in the interests of the public the traffic in req>ect of 
which it is made, and whether the inequality cannot be 
removed without unduly reducing the rates chiarged to the 
complainant . . ,'' 

The applicants, com millers and merchants at York, in the 
course of their business brought cargoes of wheat up tiie river 
Ouse to Tork. They complained that the re^ondents (as 
trustees for improving the navigation of the river Ouse^ charged 
Messrs. L., flour millers and com merchants at York (competi- 
tors in trade with the applicants), a sum by way of toll for the 
use of the liver Ouse navigation, within the jurisdiction of the 
respondents, which worked out to a payment of about IJd. per 
ton on wheat brought up the river Ouse to Messrs. L.'s works at 
York, and charged the applicants for similar traffic brought up 
the river Ouse to the apphcants* works at York tolls for Qie use 
of sudi navigation amounting to 6<i. per ton. 

By an agreement dated let of Octol]«r, 1888, and made between 
the respondents and Messrs. L., the respondents agreed to accept 
a maximum annual payment of 600/. from the said firm, in place 
of the tolls which would otherwise have been payable, for the 
whole of the wheat brought by them over that part of the river 
Ouse navigation which is within the respondents' jurisdiction, 
irrespective of the amount of the tonnage which might use the 
said navigation. 

The respondents sought to justify the agreement on the ground 
that at the date it was entered into Messrs. L. contemplated 
transferring their business to Hull, which would have senously 
diminished the tolls and would even have imperilled the main- 
tenance of the navigation, and that such a removal would al^o 
have caused a serious loss to the ratepayers of the city, and, 
moroover, that Messrs. L.'s business had increased to a iai 
greater extent than was contemplated when the agroements were 
entered into. 

Held, that after taking into consideration these and other 
matters, the difference in the amount charged to Messrs. L. and 
to the applicants for the use of the river Ouse navigation in 
connection with the conveyance of wheat was an undue preference 
given to Messrs. L. over the applicants. Fairweather ds Co. and 
Others v. Corporation of Tork XT. 201 

13. Benefit of Geographical Position — Group Bates — Carfare.— Upon a 
complaint by corn millers at Goole that the railway companies 
did not, in respect of flour traffic in four-ton lots consigned by 
the applicants from Goole, give the applicants the benefit of the 

geographical position of Goole, as compared with the port of 
Lull, with regard to various inland towns, there being a saying 
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of about one-fifth of the total distance to them from Hull in 
respect of Ooole, whereas the rates charged were the same : — 

Hdd, that the railway company had failed to prove that if the 
same mileage rate per ton were applied to Gk>ole as was applied 
to Hull any injustice would follow, or that the maintenance of 
the existing Goole rate was necessary to the maintenance of the 
HuU traffic; and, therefore, that &e railway companies had 
given an undue preference to the traders in flour at Hull over 
tiie applicants bv charging rates of the same amount as the 
rates at which tney carried similar traffic from Goole for the 
applicants. 

Where no reason is shown to the contrary the Court will act 
on the principle that similar charges should be made for similar 
services. 

Upon a further complaint by the applicants that the railway 
companies collected in Hull, free of charge, flour when oonsiffned 
by their railways, or allowed rebates off the rates char^ea for 
conveyance when the cartage was performed by the consignors, 
but refused to collect the traffic of the applicants at Goole »ee of 
charge, or to allow the applicants when uiey did the collection a 
rebate as allowed to their competitors at Hull : — 

Htldt that such distinctions, as regards collection or charges 
for the same between Hull and Goole, were an undue proiudice 
and disadvantage to the applicants at Goole as compared with 
their competitors in trade at Hull. Timm <k So7i v. North^Ecutem 
By. Co.^ Lancashire and Yorkshire Ry, Co, and Others . XL 214 

14. Traders' Tickets — Issue q/", at Rates varying according to amount 
of Traffic, — ^A railway company issued season tickets to traders 
who sent or received traffic yielding annually 250/. or over at a 
cheaper rate than to ordinary passengers, the cost of such traders' 
season tickets beingaboutone-third of the cost of an ordinary season 
ticket. To traders whose traffic jdelded over 1 ,000/. the railway 
company gave a still greater reduction on the season ticket rate. 

Ujx)n a complaint uiat the railway company were unduly pre- 
ferring traders who sent or received large quantities of traffic to 
those sending or receiving small amount of traffic : — 

Held, that it was entirely a matter of fact whether the prefer- 
ence given was undue, and that where such a preference was 
given to all persons alike upon purely business considerations, 
there was a strong presumption that the preference was not 
tmdue; and that, on the facts proved, no imdue preference 
existed. Inverness Chamber of Commerce v. Highland liy, Co, 

XL 218 

15. Coal Traffic — Rebate under Special Agreement — Damages recover^ 
able for Six Years only. — A railway company had, since the year 
1889, under an agreement, allowed a rebate of from one to one 
and a quarter per cent, upon the total annual carriage accounts 
paid by Messrs. Bickett, Smith & Co. in respect of the carriage 
of coal from collieries situated on the railway company's system 
of railways to all stations or places in the United Emgdom, other 
than stations on the Great Eastern railway outside London. 

The applicants, who were competitors in trade with Messrs. 
Bickett, Smith, complained that the railway company had not 
allowed such rebate in respect of similar traffic earned by the 
railway company for the applicants and delivered in like manner. 
The applicants nrst became aware of the existence of the rebate 
in October, 1900. 
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Heldf that the terms and conditions contained in the agreement 
with Messrs. Hickett, Smith did not afford a justification for the 
railway company making a difference between Messrs. Bickett, 
Smith and the applicants as regards any rebate on their annual 
carriage accounts of more than a quarter per cent, in farour of 
Messrs. Hickett, Smith. 

The Court, therefore, allowed to the applicants on their annual 
accoimts with tiie raQway company for tae carriage of. coal from. 
collieries on the railway company's system of railways for six 
years before the 7th day of FeDTuary, 1901, damages equal to the 
allowance per cent, made b^ the railway company during that 
period to Messrs. Bickett, Smith on their annual carriage account 
with the railway company for carnage of similar traffic, less one 
quarter per cent., sucn damage to be in respect of the applicants' 
coal tramc to places (stations on the Great Eastern railway com- 
pany outside London excepted) to which comparable and oom- 
petitive coal contributing to their carriage account with the 
railway company has also been sent in substantial quantities 
within twelve months by Messrs. Bickett, Smith. 

Held f further J that the words *'Bebates are allowed to coal 
merchants oS their coal traffic accounts in certain cases and upon 
certain conditions, where the annual tonnage carried exc^^ 
25,000 tons. Particulars of the conditions qualifying merchants 
to this allowance may be obtained on application to the general 
manager," inserted in the rate books, were not sufficient to dis- 
close the existence of the rebate in accordance with the 14th 
section of the Begulation of Bailways Act, 1873. Charringtan^ 
Sells, Dale & Co, y. Midland By, Co. . , . . XL 222 

16. By refusal to deliver coal at private siding of applicant, and 
delivering at private siding of a competitive trader . XT. 96 

17. Proposed Hedwtion of Particular Mate — IVhether Undue Preference 
or Justified by a Competitive Route — Benefit of Geographical Posi^ 
tion — Jurisdiction — Application under Bailway and Canal Traffic 
Act, 1888 (51 & 62 Vict, c. 25), s, 29, sub-s, 3.— Sub-sect. 3 of 
sect. 29 of the Bailway and Canal Traffic Act, 1888, enacts : — 
" Where any group rate exists or is proposed, and in any case 
where there is a doubt whether any rates charged or proposed to 
be charged by a railway company may not be a contravention of 
sect. 2 of the Bailway and Canal Traffic Act, 1854, and any Acts 
amending the same, the railway company may, upon giving 
notice in the prescribed manner, apply to the Commissioners, 
and the Commiseioners may, after hearing the parties interested 
and any of the authorities mentioned in sect. 7 of this Act, 
determine whether such group rate or any rate charged or pro- 
posed to be charged as aforesaid does or does not create an undue 
preference." 

The Merthyr Yale colliery was equidistant from the main line 
of the TafE Yale railway company (the applicants) and tliat of 
the Bhymney railway company, and was connected with each line 
by private sidings. The route from the colliery to Cardiff by 
the Taff Yale was shorter by 18 chains than that by the 
Bhymney. The Taff Yale charged a uniform mileage rate of 
•oT5d, per ton over their system, while the Bhymney charged a 
similar rate of * 551c/., with the result that the total rate from the 
colliery to Cardiff was Jd. per ton more by the Taff Yale route 
than by the Bhymney route, although the distance was shorter. 
By sect. 24 of the Taff Yale Bailway Act, 1879, sect. 90 of the 
Bailway Clauses Consolidation Act, 1845, was incorporated, sub- 
ject to the proviso '* that the company (i.e., the applicants) shall 
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not, in the exerdee of the powers conferred by this section, give 
any undue advantages to ^affic passing from or to any of the 
valleys traversed by the company's present system of railways 
over traffic of the like description passing from or to any other 
of such valleys under the same circumstances." 

Upon an application of the Taff Yale railway company under 
the first Quoted section, with a proposal to reduce their rates 
from Mertnyr Vale colliery to Cariuff to the same sum as charged 
by the Rhymney railway company, on the ground that while the 
geographical position of the colliery entitled the colliery owners 
to a competitive service by the two routes, and the applicants to 
a share of the traffic, the other collieries on the applicants' line 
would not be thereby affected in any way : — 

Held, that there was not sufficient evidence to break in upon 
the uniform mileage system established over the applicants' and 
neighbouring railways, takiug into consideration sect. 24 of the 
Taff Vale Company's Act, 1879, as weU as the Railway and 
Canal Traffic Acts. 

Qucere, whether any public advantage would be served by the 
proposed loweriug of rate, as the coal would come to Cardiff in 
any event ; and, quare, what public interest would be served by 
a particular colliery having an improved train service. 

Held, further, that in the exercise of jurisdiction under sub- 
sect. 3 of sect. 29 of the Railway and Canal Traffic Act, 1888, no 
order should be made unless the Commissioners are of opinion 
that all the interests are before the Court, and then only on the 
fullest possible evidence. In re Taff Vale By, Co, . XL 89 

18, Group Boies, — A railway company carried coke to certain iron- 
works, and grouped them. Upon complaint by the owners of one 
of such works that the group rate created an undue prejudice to 
them, and an imdue preference to their competitors in the group, 
the Railway Commissioners held that the ndlway company had 
not created an undue preference. Subsequently the railway 
company took one of the ironworks out of such group. Upon 
complaint that the Railway Commissioners having declared the 
grouping of these various ironworks to be reasonab^, the railway 
company were not justified in taking works out of the grouping 
in wnich they had been so included : — 

Held, that sect. 29 of the Railway and Canal Traffic Act, 1888, 
did not prevent a railway company from grouping de novo, or 
dissolving a group, or taking one place out of it in the sense of 
leaving t£e others Id, and not putting that one in. Millom and 
A$kam Hematite Iron Co,, Ltd. v. Furneaa By. Co,, North-Eastern 
By, Co, and London and North- Western By. Co, , XII. 1 

19. Coal Trajffic — Guarantee of Quantitif, — The applicants, the owners 
of a colliery on the defendants' railway, consigned ooal for ship- 
ment over the defendants' railway to the defendants' Alexandra 
Dock at Hull, a distance of 51 miles 7 chains, and were charged 
2s, Id, per ton. 

The D. company also owned collieries on another branch of the 
defendants' railway, and competed with the applicants in sending 
coal for shipment to the Alexandra Dock at Mull, a distance of 
66 miles 24 chains, and were charged — 

(a) For any quantity up to 200,000 tons a year, 

2s, bd, per ton. 

(b) From 200,000 to 300,000 tons a year, 2s, id. 

per ton. 

(c) For any quantity above 300,000 tons a year, 

2s, 3d. per ton. 

B. 20 
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These rates were charged to the D. oompany tiiider a giiaxaiitee 
giyen to the railway oompany to send a minimiim quantity of 
200,000 tons of shipment ooal per annum, which in practioe came 
up to about 500,000 tons per annum during 21 yean from 1891. 

It was proved that the applicants sent only some 60,000 tons 
of coal a year, and that in the case of shipment ooal it was 
necessary thsi there should be a large and constant supply so 
that the railway company could make their shipment arrange- 
ments with certainty and regularity, and, further, that the 
railway company were willing to carry the applicants' ooal at the 
same rates as the D. company's coal if the appHcants would give 
a like guarantee as to quantity. 

Held, that under the circumstances the difference of 2d, a ton 
up to 200,000 and the still greater difference for lar^r tonnage 
was justified, sudi difference being made by the railway com- 
pany in good faith for the protection of their own intereist, and 
m the belief that the guarantee was worth to them the difference. 

Stmhh, that such difference of charge would not be justified if 
the applicants sent quantities of coal comparable to those which 
the D. company sent, and promised from month to month, 
without any guarantee, a sufficient continuance of supply to 
enable the railway company to make all necessary anangenientB 
for shipment. 

Under sect. 27 of the Bailway and Canal Traffic Act, 1888, the 
Court will take into consideration any circumstance which makes 
it better worth the while of the railway oompany to carry the 
traffic of one trader rather than the traffic of another. Hickleton 
Main Colliery Co,, Limited y. Hull, Bamsley a/nd West Riding 
Junction By. and Bock Co, ..... XII, 63 

20. Coal Traffic — Shipment Rates — Bight of Consignee to complain 
of Bate paid hy Consignor, — Sub-sect. 2 of sect. 27 of the Bailway 
and Canal Traffic Act, 1888, enables the Commissioners in de- 
ciding a case of undue preference to take into consideration, so 
far as they think reasonable, " whether such lower charge or 
difference m treatment is necessary, for the purpose of securing 
in the interests of the public the traffic in respect of which it is 
made ; and whether the inequality cannot be removed without 
unduly reducing the rates charged to the complainant." 

A railway company carried coal for shipment at a lower rate 
by about S3 per cent, than they carried over the same parts of 
their line similar coal for a trader, to be used in his works for 
manufacturing purposes. 

Upon a complaint by the trader of undue preference : — 

Held, that tnere being no evidence that the rates charged to 
the complainant, which were charg^ to all traders within the 
district, were unreasonable, except in so far as they were more 
than the shipment rates ; and the railway company liaving shown 
that the low shipment rates were necessary to secure the traffic 
in the public mterest; the complaint of undue preference 
failed. 

QucBre, whether the words " whenever it is shown that any 
railway company charge one trader or class of traders .... 
lower tolls, rates or charges .... than they charge to other 
traders .... or make any difference in treatment in respect of 
any such trader or tiaders " employed in sub-sect. 1 of sect. 27 
of the Railway and Canal Traffic Act, 1888, necessitate that 
there should be a direct charge made to the trader in order to 
enable him to complain, or whether it is not sufficient that the 
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ohur^ is 80 made as to affect the interest of the trader (per 
Wiignt, J.). Spillers and Bakers^ Limited v. Taff Vale By. Co. 

XII. 70 

21. — Shipment Coal — Competitive Traffic, — A railway company carried 
shipment coal to certain sidings on a ship canal at a lower rate 
than they carried coal to a trader at the same sidings; such 
coal (which was in the form of slack) being then manufactured 
by the trader into patent fuel for shipment. 

Upon a complaint by the trader that the railway company 
were unduly preferring the shipment coal to his prejudice : Heldf 
that no competition existed between the coal carried for ship- 
ment and that carried for the trader ; and that, therefore, the 
applicants had no locus standi. 

Held, further f that the fact that the trader manufactured the 
coal carried for him by the railway company into an article 
which might ultimately compete with the coal carried by the 
railway company for shipment was not bound to be taken into 
consideration by the railway company in regulating their 
charges. Lancashire Patent Fuel Co,, Liimited v.- London and 
North-Western By, Co., Great Central By, Co., Cheshire Lines 
Committee, and Manchester Ship Canal Co. . . . XII, 77 

22. Allowance to Bock Company out of Delivered Bate — Complaint by 
Competing Whnr/oumer, — Upon a complaint by wharf owners 
that a railway company had allowed, or paid to a dock company 
the sum of 3s. 9d, per ton for due9,and for services rendered by 
the dock company between the dock entrance and the ship^s side, 
in respect of merchandise in bales carried by the railway com- 
pany irom Manchester to London, for shipment from the docks, 
at a collected and delivered rate of 26s. per ton (which rate 
included, as between the consignee and the railway company, 
delivery at the ship's side*] ; and had refused to make any allow- 
ance to the wharfowners for similar services rendered by them in 
respect of similar merchandise carried by the railway company 
at the same rate for shipment from the wharf ; — 

Held, that the applicants were prejudiced, and had sufficient 
interest as competing wharfowners to entitle them to apply to 
the Court for relief under the Bail way and Canal Traffic 
Act, 1854, and that the railway company had unduly preferred 
the dock company in granting to the dock company an allowance 
of 3s. 9d. per ton, whue they refused any allowance to the appli- 
cants for similar services ; but that, the applicants* traffic being 
worked at a greater cost to the railway company than the traffic 
of the dock company, an allowance of Is. 9d, per ton was, in the 
applicants' case, a fair proportion of the 25a. rate for the services 
performed at their whai-f . 

Where an enactment imposes on a railway company in general 
terms the duty of giving similar treatment to all similar traffic, 
any person who is directly prejudiced by the breach of the duty 
has a right to complain. Forwood Brothers ds Co, v. Great 
Northern By. Co. XII, 89 

23. Subscription Tickets — Beasonable Conditions — Carrying Mer- 
chandise as Personal Luggage. — A railway company issued 
monthly subscription tickets on certain conditions, amongst 
whidi are the following: — No subscriber shall be entitled to 

' carry free of charge any merchandise or articles of any kind for 

hire or profit, or for the use of any person or persons other than 
the subscriber. 

20(2) 
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The directors reserve to themselves the right of dedming to 
renew the subscriptioii ticket of any person who refuses to 
comply with any of the regulations herein set forth. 

HM^ that such conditions are fair and reasonable, and that 
the railway company are entitled to decline to renew the sub- 
scription ticket of a subscriber who refuses to abide by the 
former of such conditions. MorrUon v. Belfast and Omniy 
Down Ry XIL 99 

24. lUhate given to Competitive Trader in consideraiion of Services 
performed for the Railway Company. — ^The applicants, millers 
and com merchants at Limerick, complained that while the rate 
charged to the public on grain carried from Dublin to Limerick 
is 9«. a ton, the railway company allow to G., a miller at Kilruiih, 
on grain they carry for him from Dublin to Limerick a rebate of 
6«. Q. is a shinowner as well as a miller, and a contract entered 
into with him by the railway company provides that he ahall 
be their agent for the Lower Shannon district, and shall use 
eve^ effort to develop a goods traffic from and to that diBtrict, 
and to and from London and North-Westem stations via Dublin 
and Holyhead, and shall receive from the railway company on 
all such traffic carried partly by his steamers and partly oy uieir 
railway a commission of %s, per ton. 

The applicants import gram into Limerick for sale there and 
elsewhere, and for the carriage by rail to Limerick of grain 
bought in Dublin the railway company's rate of charge is 9«. 
a ton ; but if the grain is carried on G.'s account, and if his 
steamer is used, the charge to him is reduced by the action of 
the rebate to a net 3d. a ton. 

Held, that the differential charge on the railway amounted to 
an undue preference of G., and the Court ordered and enjoined 
the railway company not to give G. any rebate or allowance in 
the nature of a rebate for the carriage oy the railway company 
on their line between Dublin and Limerick of any grain, &c. in 
excess of any rebate or allowance thereon given to the appli- 
cants ; and not to make any payment to G. depending in any 
way upon the amount of grain, &c. consigned to G. from Dublin 
to Limerick, and not to give any imdue or unreasonable pre- 
ference or advantage to G. in the carrying for him of suchgrain, 
&c. James Bannatyne & Sojib^ Ltd, v. Ghreat Southern and Western 
Ry, Co, of Ireland X//. 105 

26. Coal Traffic — Lower Charge made for a Longer Distance — 
Geographical Competitive Position — Public Interest, — The appli- 
cants consigned coal from their collieries by way of the 
defendants* railway to the private siding at the works of Messrs. 
Bnmner Mond, at Winnington, a distance of thirty-one miles. 
Messrs. Evans & Co. also consigned coal from their collieries by 
way of the defendants* railway for delivery to the private siding 
at the works of Messrs. Brunner Mond, a distance of thirty- 
three miles. The defendant railway company charged uie 
applicants for the conveyance of the coal traffic l)etween the two 
pomts 28. Id. a, ton, and Messrs. Evans la. 9d. a ton. The 
applicants and Messrs. Evans were competitors, and sent 
precisely the same traffic to the same destination and over sub- 
stantially the same route. There was an alternative railway 
route by the line of the London and North- Western railway 
company between the collieries of the applicants and Messrs. 
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Evans, and the works of Messrs. Bronner Mond at Winnington. 
By such altematiye route the distance between Messrs. Evans' 
collieries and the works of Messrs. Brunner Mond was twenty 
miles, and between the applicants* colliery and such woru 
twenty-seven miles, and the rate of U, 9d. per ton was also the 
rate charged by the London and Noith-Westem railway 
company to Messrs. Evans by such shorter route, and the 
defendant railwaj company contended that the existence of that 
shorter alternative route gave Messrs. Evans a geographical 
competitive position which justified ihe lower rate, and tnat to 
apply the mileage principle, where competitive routes exist, 
would shut up the longer route, which was not in the interests of 
the public. 

Held, by Wright, J., Sir Frederick Peel and Lord Cobham, 
that the mfference of 4d. per ton in favour of Messrs. Evans in 
respect of a longer transit of their traffic over substantially the 
same route as the applicants* traffic was conveyed amounted to 
an undue preference, there not being sufficient public interest to 
justify so great a difference. 

Subsequently the defendant railway company reduced the 
rate charged to the applicants from 2«. Id. per ton to 2a. per ton, 
leaving a difference of 3d. per ton in favour of Messrs. Evans 
& Go, instead of 4<2. The applicants not being satisfied with 
such reduction again brought the matter before the Court 
pursuant to the leave reserved. 

Held^ by Bigham, J., and Lord Cobham (Sir Frederick Peel 
dissenting), that the preference of '6d. per ton given to Messrs. 
Evans is neither undue nor unreasonable. 

Semhle, the Bailway Commission Court would, in a proper 
case, order ihe railway company before it to have recourse to 
grouping, if by so doing they could remove a preference without 
undue injury to themselves, and without undue injury to third 
parties (per Bigham, J.). 

QiKBre, whether a question between a railway company and 
its customers, which bv itself would be determined in a particular 
way, ought to be difterently determined to avoid detriment to 
anotiier railway company (per Sir Frederick Peel). — Abram 
Coal Company v. Ore<U Central By, Co. . , . XIL 126 

And see Increase of Bates, 1. 

II, — General and Special Orders to deliver Goods to a particular Carrier, 

26. Carrier — Disregarding Directions as to Delivery of Parcels, — A 
railway company accepted parcels for conveyance to a place 
beyond the terminus of their railway. Such parcels were 
addressed to the consignees *' per F. & Co.,** who were carriers 
of goods and parcels. The railway company in a number of 
instances disregarded the words ** per F. & Co.,'* and delivered 
the parcels direct to the ultimate consisnees by C. & Co., who 
were the railway company's agents, and also carriers on their 
own account. 

Held, that the non-delivery of such parcels to F. & Co. and 
the direct delivery of them to the oonsigneeB by C. & Co., was 
an undue preference of C. & Co., and fdthough C. & Co. may 
actually have made the ''mistakes** in delivery inasmuch as 
they occurred before the railway company's oontnust of carriage 
was completed, and were committed by their agents for delivery, 
the railway company were liable. 
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The railway oompany charged F. & Go. rates in ezoess of thoae 
whioh were oharged to certain persons at such place who were on 
a "favoured list/' and whose parcels were dcuivered nnder the 
same drcnmstances to them by the railway oompany or their 
agents. C. & Co. deHyered the parcels in question to f*. & Co.'s 
customers at the lower rates, but as between themselves and the 
railway oompany it was understood that if they did so in the 
course of their employment as agents they must pay the difference 
to the railway oompany. 

Held, that the railway company had given themselves and their 
agents an undue preference, because as between F. ft Co.'s 
customers and themselves the railway company were delivering 
to the customers at lower rates than they charged to F. ft Co. 

Qu€tre, how far under the enactments in the Bailway and 
Canal iSraffic Acts relating to undue preference the raQway 
oompany which makes the contract oufht to be held liable for 
defaults of railway companies over whose lines a part of the 
transituB must take place, but over whom they have no oontroL 
Ford & Go. V. London and South- Wutem By. Co. . VIL 111 

27. Undue Preference of Carriers — Special Agents — Oeneral Orders for 
Delivery given by Consignees — Special Services. — A railway 
company employed Messrs. Wordie, a firm of carriers, under a 
contract, to deliver all goods carried by the railway company to 
Dublin at cartage rates, and not invoiced to be delivered oy any 
particular firm of carriers. Ninety-five traders in Dublin sent 
to the railway company general orders to hand over to Messrs. 
Wallis (another firm of carriers in Dublin) for cartage all inwards 
traffic consigned to them. Such orders were in the following 
form: — 

Dublin, 190 . 

To the Great Northern railway company (of Ireland). 

All goods and empties arriving at your station for 
(no matter how consigned or addressed^, please hand to 
agents, John Wallis and Sons, for delivery until 
further orders. 

The railway company refused to recognise or act upon such 
general orders. 

Heldy that in view of the inconvenience which the recognition 
of such general orders would entail on the public and the railway 
company, and the small and irregular consignmentB of traffic 
earned for the traders. giving such orders, the refusal to obey 
such general orders was not a denial of reasonable facilities for 
the delivery of traffic, nor an undue preference of Messrs. Wordie. 

Parkinson v. Greut Western By. Co. {ante. Vol. I. 280; L. B. 
6 C. P. 544), distinguished. 

The railway company, under their contract with Messrs. 
Wordie, paid them Is. Id. per ton for the cartage of collected and 
delivered traffic in Dublin, but allowed Messrs. Wallis only 
Is. Sd. per ton for similar services. The railway company 
alleged that the payments were really the same, viz., Is. 3a. for 
cartage ; and that the 4d. extra which Messrs. Wordie got was 
paid them for sjpecial services, in their capacity as agents, 
rendered to the railway company. 

ffeldf that 4(2. per ton was an excessive allowance for the 
special services, and that the payment thereof constituted an 
undue {^reference by the railway company of Messrs. Wordie to 
the prejudice of Messrs. Wallis. John WaUis ds Sons v. Great 
Northern By. Co. {Ireland) ...... XTL 38 



TO VOLS. 8EV£N TO TWELVE. 311 

UNDUE PEEFEEENOB— «m«»»Mcd. 

in. — Admission of Public Vehicles into Stations. 

28. Carrier — Collection of Goods — Admission of Vans into Station. — 
A railway oompanj refused to allow carriers* vans with goods 
for conveyance Dy railway to enter the goods yard after 8 p.m., 
by which hour all the railway company's vans, whether their 
own or hired, were timed to arrive at the yard. The railway 
company, however, permitted carriers' vans to enter the yard 
after that hour in two events : (a) If from any cause any of the 
railway company's vans, whether their own or hired, containing 
goods to be forwarded the same night, were detained, and arrived 
at the yard after the said hour, in which case all the carriers' 
vans wnich reached the yard before the arrival of the railway 
company's last van were admitted, (b) If the vans contained 
goods which were perishable, or for shipment, or travellers' 
patterns, in which case they were admitted, even after the arrival 
of the railway company's last van, if the goods could be forwarded 
the same nignt. It was one of the railway company's regulations 
that any carman (other than one in charge of the railway com- 
pany's vans) who arrived at the yard after 8.30 p.m. should 
proauce his papers to an official of the railway company, who 
was appointed to give, and did eive, to the carman a pass in 
either of the two above-mentioned events. 

Upon complaint by a carrier that his vans were not admitted 
to the goods yard sater 8 p.m. without a pass, whilst the vans 
of the railway company were allowed to enter the yard without 
any such pass, it was proved that the railway company after that 
hour coula not deal with the traffic unless the documents relating 
to the goods were perfectly in order, and that the railway 
company's own vans were necessarily under the control of their 
own servants, and came from offices which were part of their 
own establishment. 

ffeldf that the above-mentioned regulation was a reasonable 
one, and that the railway company had not given an undue 
preference to the goods collected by themselves over those 
collected by the complainant. Palmer v. London and Sovih- 
Western By. Co, (No. 2) VIIL 63 

UNDUE PEEJUDIOE. See Undue Preference. 

UNEQUAL BATES. See Undue Preference, 

UNLOADING, reasonable time for . . . IX. 161 ; X. 127, 142 



VOLUNTAEY BATE IX. 90 



WAGONS, payment for detention of. See Detention of Trucks under Load. 

WORDS, 

<« accommodation, conveniences and facilities " . . . VII. 90 

<« aociording to theiT respective powers " . . . . VIJI. 74 

<< agricultural seeds" VII. 1^ 
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" com or gram '' VIL16B 

"interests of the public" .... VIL 126; VIII. 114 

"merchandise traffic" VIIL 62 

"ordinary" XIL 27 

" person interested " FT/. 1, 22 

" property recovered or preserved " .... ¥111,141 

" quoting a rate " VIL 2 

" services incidental to the business of a carrier " . • VIL 156 

" terminal station " 2X45 

" workmen's train " VIIL 92 

WOEKINa AGREEMENT. 

1. Conatructton o/^-Matntenance of Railway in auhstantial Repair and 

in good Working Order — Original DtfecU in Construction — Revenue 
or Capital Expenditure, — A working agreement provided that the 
Scarborough companv were to complete their railway, and that 
twelve months after tne opening of the railway for public traffic 
the North-Eastom company were " ever thereafter to Tnaintain 
the same in substantial repair and in good working order and 
condition." 

Landslips from time to time occurred at various places on the 
railway during the eight years after its opening for traffic. The 
North-Eastem company alleged that these landslips occurred 
owing to the nature of me strata through which the cuttings had 
been made, and the resulting bad material for forming the 
embankments, together with the insufficiency of the dramage 
provided by the Scarborough company in the original construc- 
tion of the railway. 

For the puipose of restoring the railway to a condition in 
which it could be safely worked, the North-Eastern company 
executed certain works. In so doing they made good defects in 
the original construction of the line, and put in a new system of 
drainage, and made the slopes of the embankment at a less angle. 
The North-Eastem company sought to recover the expense of 
such works from the Scarborough company. 

Held (and affirmed by the CSurt of Appeal), that on the true 
construction of the working agreement, the expenditure incurred 
in executing the said works should be borne by the North- 
Eastem company. North-Eastern Ry, Co, v. Scarhorotigh and 
Whitby Ry. Co VIIL 167 

2. Working Agreement in Perpetuity — Fair Development of Traffic — 

Working Company unduly pre/erring own Route — Sunday Traitis — 
Group Rates — Through Rates, — ^The applicante were tne owners 
of a railway which consisted of a single line about eight miles in 
length, ana formed an alternative route to the main line of the 
defendants' railway between E. and N. The applicante entered 
into an agreement with the defendante whereby it was provided 
that the defendants were to work the said railway in perpetuity 
and in connection with their system of railways, and employ all 
the requisite staff, locomotive power, rolling stock, et catera, so 
as " to fairly develop the traffic to be accommodated thereby." 

Upon a complaint by the applicante that the defendants had 
unduly preferred their own line to that of the applicants, and 
had not provided the necessary and proper facilities in working 
both the eoods and passenger traffic m connection with the 
defendante system required for the fair development of the 
applicante' railway, and had not carried out the working agree- 
ment : 
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Held (inter alia), that the fact that the defendants' line was 
longer between two plaoes thui the new route owned by the 
applicants (the same rates being charged by both routes) did not 
compel the defendants to worK the goods traffic along the new 
route, where they could show (as in this case) that their own 
route could be worked more cheaply ; that the defendant working 
company was entitled to ezercLBe its discretion as to the running 
of Sunday trains on the applicants* line. 

Upon a specific complaint by the applicants that, although 
with regard to all eooos traffic coming n*om the applicants' Ime 
and from two local lines connected therewith, the defendant 
working company ^px>uped the terminus station of the appli- 
cants at E. with their own station situated in the same town, yet 
with regard to the goods traffic from their (the defendants') own 
system they charged from 2d. to Sd, per ton (according to 
class) more for goods consigned to the applicants' terminus 
than for gpods consigned to their own station, a difference of 
charge which was not based on any mileage calculation. 

Heldj that the difference in charge complained of fairly repre- 
sented the additional cost in working tramc into the applicants' 
station, and that the defendants could not be compelled to 
group the two stations for all purposes. 

Held, furtJur, that the fact that the additional charge exceeded 
the statutory mileage rate for the very short distance between the 
two stations did not make it illegal (the total statutory charge 
for the transit of the whole distance not being exceeded), inas- 
much as the rates for goods going to the defendants' station and 
those for goods going beyond the defendants' station to that of 
the applicants were for different journeys and to different termini, 
and might be fixed independently of each other, and were each 
a single sum ; and where one journey cost as a whole more than 
the other, and the difference between the rates charged was only 
such as corresponded to the difference of cost, it was immaterial 
that the rates did not work out at the same sum per mile over 
such distances as were common to both journeys. 

Under the working agreement between the parties the gross 
amount of all toUs was to be divided equally between the parties ; 
the applicants contended that, after deducting the terminals, the 
amount charged in a through rate from a third line which repre- 
sented the special tolls chargeable on their line ought to be 
retained by them in such divisiou. 

Htld (Sir Frederick Peel dissenting), that the applicants were 
only entitled to their terminal and the mileage proportion of the 
whole through rate, without considering how fsur the yarious 
portions of the route oyer which the journey was taken had con- 
tributed to earn the toU. 

The agreement also provided for the division of receipts on 
interchaug^ traffic, which was further defined as traffic arising' 
at or destined for plaoes on the applicants' railway, and carried 
to or from places on the railway of the defendants, but exdusiye 
of any proportion due to lines worked jointiy or worked by the 
defendants. 

Held, that the words ** carried to or from places on the railway 
of the defendants " are applicable also to traffic which does not 
terminate or arise at such places, but is there handed to or 
received from another company. Exeter By. Co, v. Great Western 
Ry.Co XIL 182 

M. 21 
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li Proper and sufficient Workmen^ $ Traim — Reasonahle Farts. — ^The 
Cheap Trains Act, 1883, empowers the Board of Trade, if it shall 
be of opinion that proper and sufficient workmen's trajns are not 
provided for workmen going to and returning from their work at 
such fares and at such times between six o'clock in the evening 
and eight o'clock in the morning as appears to the Board to be 
reasonable, to make an inquiry, or ii required by the railway 
company, to refer the matt^ to the Court of the Bailway and 
Canal Commission for its decision. 

Upon complaint by workmen resident at Neasden, Willeaden, 
Kilbum, and West Hampstead, that proper and sufficient work- 
men's trains were not provided on the Metropolitan railway 
between Neasden and Baker Street stations for workmen going 
to and returning from their work at such ftires and at such times 
as were reasonable, the Court found and determined that such 
complaint was true and ordered the Metropolitan Bailway Com- 
pany— 

(1) To provide two additional workmen's trains from Neasden 
station to Baker Street station inclusive, between the hours of 
6.15 and 7.15 in the morning for workmen going to their work 
from Neasden, Willesden, Kilbum, and West Hampetead 
stations. 

(2^ To reduce the fare payable for a return ticket by a work- 
men 8 train for the journey from Neasden station to BaJcer Street 
station and back again from fivepence to fourpence. 

(3) To so arrange the times of arrival at Baker Street station 
of the trains then leaving Neasden station at the hours of 6.25 
and 6.15 in the morning that workmen travelling by such trains, 
and desirous of continuing their journey on the railway of the 
said company to the east or to the west of Baker Street station, 
might be enabled to do so without delay at Baker Street station. 

A train is not the less a ' ' workman's train " within the mean- 
ing of the Act because a railway company run first and second 
class carriages with the third class carriages. In the maUer of a 
reference under the Cheap Trains Act, 1883 ; In re the Metropolitan 
By. Co VIII. 32 

2. Proper and Sufficient Workmen*B Trains up to S a,m, — ReasonaUe 
Fares. — Section 3 of the Cheap Trains Act, 1883, empowers the 
Board of Trade, where it has reason to believe that proper and 
sufficient workmen's trains are not provided for workmen at 
reasonable fares and times between 6 p.m. and 8 a.m., to refer 
the matter to the Bailway Commissioners when required to do 
so by the railway company. 

By the Great Eastern Railway (Metropolitan Station and 
Bail ways) Act, 1864, s. 80, the Qreat Eastern railway company 
are required to run one stopping train daily each way, not later 
than 7 a.m. inwards or earlier than 6 p.m. outwards, on the lines 
between Liverpool Street and Edmonton and Liverpool Street and 
Walthamstow respectively, "for artizans, mechanics and daily 
labourers, both male and female, and having business daily in 
London," at fares not exceeding Id. for the journey each way. 

The Great Eastern company voluntarily extended the Edmonton 
service of trains to Enfield, and ran a frequent service of trains 
between the hours of 5 a.m. and 8 a.m. at cheap rates for the 
benefit of workmen and other persons residing on the Enfield, 
Walthamstow, and Stratford branches of the railway and having 
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employment in London. These trains were of two kinds, viz. : 
(1) Cheap trains run between the hours of 5 a.m. uid 6.47 a.m. 
The fare charged by these tndns being 2d. for a return ticket, 
and the last of these trains being timed to arriye at Liyerpooi 
Street station not later than 6.47 a.m. (2) Cheap trains, by 
which workmen are allowed to travel at half the ordinary return 
fares (with a minimum of 4<Z.), which are timed to reach Liver- 
pool Street station after 6.47 a.m. and before 8 a.m. 

Upon complaint that on the Enfield, Walthamstow and Strat- 
ford branches of ^e Great Eastern railway there wero no trains 
provided for workmen at 2d, return fares, arriving in London 
later than 6.47 a.m., it was proved that the existing 2d, trains 
were overcrowded and could not accommodate all the workpeople 
requiring to come to London for their work, and that numbers 
of them nad no alternative but to travel by the half-fare trains. 
It was proved that the hours of labour have become later, in 
many cases not beginning until 8 a.m. or 9 a.m., so that work- 
people in order to have the benefit of the cheapest trains had to 
travel by trains which brought them to London an hour, or even 
two hours, too soon. At the hearing, the railway company 
offered to add to the existing service of 2d, trains three new 
trains, which would be timed to arrive in London between 
6.47 a.m. and 7 a.m. 

ffeldy that in addition to these trains, the railway company 
must run as an experiment at least two trains from Edmonton, 
two trains from Walthamstow, and one train from Stratford, 
starting after 7 a.m., and arriving in London as near 8 a.m. as 
possible, at fares less than the htuf-fares charged at the present 
time, and that a reasonable fare to be charged by such trains 
would be 3^. return, except between Stratford and London, 
which should be 2d. return. 

As under the Cheap Trains Act, 1883, railway companies 
obtain a partial remission of passenger duty on certain condi- 
tions, one of which is the running of workmen's trains, the 
question of whether there is a remunerative profit from the fares 
by such trains is not a matter which the Court will consider. 
In re London Eeform Union and Great Eastern By, Co. , X. 280 

3. Proper and iufficient Workmen* $ Trains — Small Working- Class 
Population — No Profit to Railway Company — Running Powers by 
Agreement — Experimental Service. — The Sailway Commissioners 
will not order workmen's trains to be run under the Cheap 
Trains Act, 1883, unless there is proved to be in existence a class 
of workmen residing on the railway and requiring such a service, 
i.e.y they will not order trains to be run in advance of require- 
ments. 

The fact that an improved workmen's train service might 
relieve a congested district in London by inducing workmen to 
reside outside the metropolis, does not justify the Commissioners 
in ordering such an improved service. 

Proof by a railway company of no profit, or even a loss, on 
running workmen's trains, is not sufficient answer to a com- 
plaint of the non-provision of ** proper and sufficient workmen's 
trains " under the Cheap Trains Act, 1883. 

SemhUy that where two railway companies maintain a through 
passenser service between their systems by agreement with each 
other, but have no statutory running powers over each other's 
lines, the Commissioners have jurisidiction to order a proper 
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senrioe of woorkmen's trains to be proyided for that through 
service. In re London Be/orm Union and Naiional Aasociation 
for the Extension of Workmen*e Trains and Great Northern and 
North London By. Cos X, 293^ 

4. Early Trains for Postmen — Benefit and Cost not commensurate^ 
Insufficient Numbers, — ^The Court will only exercise their powers 
under the .Cheap Trains Act, 1883, where the demand for accom- 
modation is sufficiently large to bear some relation to the diffi- 
oulty of givine that accommodation, and where there is some^ 
comparison between the benefit which will be afforded by an 
order of the Court for the accommodation asked for and the cost 
to the railway company of giving it. 

Semhle, that persons employed in the ^stal service as letter 

sorters and posnnen are " worlonen '* withm the meaning of the 

Cheap Trains Act, 1863. In re The Fawoett Association and The 

^onaon, Brighton and South Coast By, Co, , . . X. 29^ 
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County Courts. — The Annual Ck)unty 
Courts Practice ; containing the Jarisdic- 
tiou and Practice under the County 
Courts Act, the Bills of Exchange Act, and 

I the Employers' Liability Act, and the 

Statute's and Rules of Practice. By His 

j Honour Judge Smyly. 2 vols. 258. 

. Criminal Law.— Archbold's (J. F.) 

I Pleading, Evidence and Practice in Criminal 

Cases, with the Statutes and Precedents of 
Indictments. '23rd Edit. By W. F. Cuairs 
and G. JSpki'Hknsox. II. 15s. 1905. 

A Collection of Criminal Acts, with Notes, &c. 
By W. F. Ckaies. 10a. 1894. 

Mew's Digest of Cases relating to Criminal Law 
to the end of 1897. 25*. 1898. 

Ru.s8KLL (Sir W. 0.) on Crimes and Misde- 
meanours. 6th Edit. 3 vols. 5l.l5s.6d, 1896. 

Roscok'8 (H.) Digest of the Law of Evidence in 
Criminal Cases. 12th Edit. By A. P. Kekp. 
II. Us. Qd. 1898. 

Deeds. — Nortok on Deeds. Being a 

2nd Edit, of Elphixstoke on Deeds. By 

F. Norton, k.c. 30s. 1906. 

Kelkk's E]»itome of Kules for Interpretation 

ofDeedd. 6s. 1901. 

Dictionary. — The Judicial Dictionary, 
or Interjireter of Words and Phrases hy the 
British Judges and Parliament. By F. 
Stroud. 2nd Edit. 3 vols. £4 4*. 

1903. 

Digest of English Case Law (The). 

— Sui>ers('dingnnd Consolidating all previous 
Digests of the Beports down to the end of 
1897, ineliuling a selection of Irish Cases. 
By John AIkwh, assisted hy Nineteen other 
Ikrristers-at-Law. 20/. 1898. 

Continued annuully. 

A Digest of Cases Overruled, &c.» in the 
English Courts to the end of 1899. By W. A. 
G. \Vo<>i».s and J. KiTCiiiK. In preparation. 

Divorce. — I^kowne & Powles* Law 
and Practice in Divorce and Matrimonial 
Causes ; with the Statutes, Kules, Fees and 
Forms. 7th Edit. 25s. 1905. 

Easements. — Gale on Easements. 7th 
Edit. By G. Cavk. lbs. 1899. 

Bi.Y Ill's Kiulonip of the Law of Easements. 
I^v T. T. liLYTH, Banister-at-Law. 6*. 

1905. 

i Ecclesiastical Law. — - riiillimore's 

i Ecclesiastical Law of the Church of England. 

1 By Sir Bobf.rt Phillimork. 2nd Edit. 
j 2 vols. 3/. 35. 1895. 

Ejectment. — Williams (J. H.) and 
Yates' (W. B.)Lawortjectment. 16*. 1894. 

Elections. — JEL^^s Corrupt and Illegal 

Prai'tices at Elections. By E. A. J elf, r.a. 
3rd Edit. 7*. 6d. 190.". 

Equity. — Whitb <fe Tudou's Selection 

of Leading Cases in E«iuitv, with Notes. 
7th Edit. By T. Snow and W. F. Piiill- 
roTTs. 2 vols. 3/. 15». 1897. 

Kf.lke's Ei>itonie of I.eniliii*^ Cases in Equity, 
founded on AVhite and Tudor. 65. 1901. 



EvidencS.^--5^"Alxoit'B (Pirr) Treatise ' 
on the Law of EvidM^ce, as admaMmiii) 
England and Ireland. lOtli tint By W. I 
Hume- Williams, K.c. In2vol». 3/3^ 

Bbst's Principles of Evidence. 9th Edit. BjNi 
J. M. Lely. 25*. \^*^ \ 

' Exeeutors. — Williams' (Sir E. V. 

i and A. R. Ingpkn). Treatise on the Uw ' 

of Executors and Admini«tratora. lOtt . 

1 Edit. 4Z. lfit»5. j 

Forms and Tables.— Rouse's Prac- 
tical Man. 17th Edit. Giving many eitri i 
Instructions, Forms, Rules and Table*. By j 
E. E. H. Biucii. 10s. 6rf. ]^: ' 

Chitty's Form.s of Proceedings in the Kings , 
Bench Division, and on appeal tliert-froai. | 
13th Edit, 30*. ^^ J 

Fraud. —Kerr's Treatise on the Law of 
Fraud and Mistake. 3rd Edit. By S. L . 
Williams. 25«. ^'^- . 

Horses.— Oliphanfs Law of, inchiditg 
the Law of In nke€i)er8, Veterinary SurgeoD*. 
Ac, and of Hunting, Racing, Wagers wd j 
Gaming. 6th Edit. ' By Clkmrnt Elfhw. ■ 
STONE Lloyd. 21*. ^^^ | 

Husband and Wife.— Macqi>ex on 

Hu8band and Wife. Tte r'S^^^_;"\ 
liabiliiiea of Husband and Wife. 4tli Wit. , 
By Wyatt Paink. 255. ^*^^' ' 

Injunctions-— Keur ou the Law and; 

Practice of Injunctions. 4th •^^^|' ..• 

1903. 
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E. P. Hewitt, S. E. AVillums, and J 



Pateiusox. 35s. 
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Interpleader.— Law and Practice 

Interpleader in the High Court and touflii 
Courts. With Form.s, &c. By Af. Cababi ; 
3rd Edit. 65. 



1900. 



Justices.— WiGHAM'8 Justices' M^ 
Book. 7th Edit. 10,9. Od. ^''^"" 

Landlord and Tenant.— Woodfau-b 

Law of Landlord and Tenant l^Ui fc^^J- 

By J. M. Lkly. 38*. ^^^" 

Leading- Cases. — Smith's Leadiiig 

Cases. 11th Edit. By T. AV- Cm-n^. 
H. CiniTY and J. Hekbkkt ^^"•^;t;;' 

£3 \(S8. ^r^;*' 

Fifteen Decisive Battles of tbe Uw. By K^ 
Jklf. 3s. firf. 

Licensing.— Licensing Law.— ^/* 

as it relates to the Sale of ^"^'^^{r^. 
Litjuors, Theatre.^*, Dnncing, etc. W '* -^.' 
MONTGOMRIJY. 3rd E<)it. 125. CJ ^^!^' 
Talhot's Law and Practice of l^".'"*,/; 
Being a Digest of the Law regui"'! ^ ' 
Sale by Bctail of linoxicati»? ^-^4" ,'\ 
with a full Ai.pendix of they^tatutw ai'i 
Forms. By Gkokge Joii^^TalJ^'T' J;*; 
rister-at-Law. 2nd Edit."' 10s. 6rf. *■*" ' 

Master and Servanti— Smith's Lfl"" 

of JM aster and Servant, inclmling.^"" ^,j 
Masters and AVorkmen in averv tiesc"l^H^'il-,c 
Trade and Occupation. ^JthEdit. 30*. ^^^'- 

Maxims.— Brocmi's (Dr.) Select\o» ^ 

Legal Maxima, Classified and IlluariratW. <"* 
Ed. hy H. F. Manistt and H. Cflint. 
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llercanUie Law. — Smith's. Com- 

pendiiitn of Mercantile Liaw. By £. Louih 
DB Hart and R. L Simey. llth Edit. 
2 vols. 21. 2s. 1905. 

Merchant Shipping.— A Treatise on 
the Law of Merchant Shipping. 4th Edit. 
By David Maclachlan, h.a. 2Z. 2$. 1892. 
Marsden's Digest of Cases relating to 
Shipping, Admiralty, and Marine Insui-anco 
to the end of 1897. 30«. 1 899. 

Mining'. — MacSwinnbt (R. F.) on the 
Law of Mines, Minerals and Quarries. 2nd 
Edit. 2/. 1897. 

KovtgSges. — Cootk's Treatise on the 
Law of Mortgages'. 7th Edit. 3/. 3^. 1904. 

Municipal Corporations.— Rawlin- 

KON*s Municipal Corporations Acts. 9ih 
Edit. By J. F. P. Rawlinson, k.c, and 
J. A. JOHNSTOK. 21. 28. 1908. 

Nisi Prius.— Roboob's ^H.) Digest of the 
Law of Nisi Prius Eviaence. 17th Edit. 
2 vols. 21. 28. 1900. 

Parish Law. — Steer's Parish Law. 
6th Edit. 20s. 1899. 

Partnership. — Lindley's Treatise on 

the law of Partnership. 7th Edit. By 
Judge LiNDLEY. 88j. 1905. 

Patents. — Terrell's Law and Practice 
relating to Letters Patent for Inventions. 
4th Edit. SOs. 1906. 

Personal Property.— Goodbye's Mo- 
dem Law of Personal Property. 4th Edit. 
By J. Herbert Williams. 18;. 1904. 
Kelke's Epitome of Personal Property Law. 
2nd Edit. 6s. 1906. 

Williams* (Joshua) Principles of the Law of 
Personal Property. 15th Edit. 21«. 1900. 

Pleading^. — Bullen and Leak e's 

Precedents of Pleadings in Actions in tlie 
King's Bench Division of the High Court of 
Justi'ie. With Notes and Rules relating to 
Pleading. 6th Edit. By C. Dodd, k.c , 
and T. Willes Chittt, ZSs. 1905. 

^J Practice. — Stringer's ABC Guide 
I to the Practice of the Supremo Court. 

&s. net. 

Privy Council.— Practice of the Privy 

Council on Appeals from British and 
Colonial Courts. With Forms and Prece- 
dflbts. By F. Stafford and G. Wheeler. 
21/108. 1901. 

Real Property.— Williams' Principles 

of the Law of Real Property. 20th Edit. 

By T. C. Williams, 21*. 1906. 

Goodkvb's Modern Law of Real Property. 

6th Edit. By Sir H. W. Elphinstone. 

21*. 1906. 

Ao Epitorae^'^aaUfiQjI^^tyLaw, for the Use 

of Studentf ' " ^^*»^ii«^ r, 

M.A. 3rJ ^ y, 

Car6oi«'s bT . it. 

By ThoiI by 

HaroldI )2, 



Receivers. — Kbrr's Law and Practice 
as to Receivers appointed hy the Court of 
Chancery. 6th Edit. By W. Donaldson 
RVWLINS, K.c. lOtf. 1905. 

Roman Law. — Kklkb's Epitome of 

Roman Law. 6s. 1901. 

Sale. — Benjamin's (J. P.) Treatise on 
the Law of Sale of Personal Property, with 
reference to the American Decisions and the 
French Code and Civil Law. 5th Edit. By 
W. F. A. Kbr and A. R. Butterworth. 
£2 25. 1906. 

Sheriff Law.— Mather's (P. K.) 

Sheriff and Elxecution Law. 2ud Edit. 30^. 

1903. 

Solicitors. — Atkinson on Solicitor"' 

Liens and Charging Orders, includiug| 
the Cases, Forms of Summonses, No 
of Motion and other Procedure. By F 
Atkinson, ll.d. 7s. 6d. net. 1 

Statutes. — Chitty's Statutes of Pi 
cal Utility. New Edit. By J. M. L 
Magna Charta to 1901. 14 vols. 15/. 
Continued hy Annual Supplements. 
MAXWF.LL on the Interpretation of Stati 
4th Edit. 25s. 1 

Support and Subsidence. —Ba 

A Treatise on Uie Law of Support for La ^ 
Buildings, and Puhlic Works. By Q. Banks. 
128. 1894. 

Title. — Hints as to Advising on Title. 
4th Edit. By W. U. Gover. 9«. 1905. 

Torts.— The Law of Torts. By J. F. 

Clerk and W. H. B. Lindsbll. 4th Edit. 

By Wyatt Painb. 30«. 1906. 

Eraser's Compendium of the Law of Torts. 

5 th Edit. Ss. 1902. 

Trade Maries.— A Treatise on the 
Law of Trade Marks, Trade -Name, and 
Merchandise Marks. By D. M. Kerly. 
2nd Edit. 85«. With Supplement. 1901-6. 

Trade Unions. — Trade Union Law and 
Cases. By H. -Cohen and G. Howell. 68. 
net. 1901. 




Trusts. — Lbwin's (Thomas) 

Treatise on the I^aw of Trusts. 
21. 28. 



Practical 

10th Edit. 

1898. 



Vendor and Purchaser.— Law re- 
lating to Vendors and Pnrcliasers of Keul 
Estate and Chattels Real. By T. Cvpkiax 
Williams. 2 vols. £2 5s. 1906. 

Waters. Law of Waters, Sea, Tidal, 
and Inland. By II. J. W. Coulson and 
U. A. Forbes. 2ud Edit. 35*. 1902. 

Wills.— Jarman's (T.) Treatise on Wills. 

5th Edit. 2 voh. 3/. 10*. . 18P3. 

Hayes (W.) and Jarman's (T.) Concise Form 

of Wills ; with Practical Notes. 12th Edit. 

By J. B. Matthews. 21 i. 1€05. 

Workmen's Compensation. — Law 

relating to Workmen's Compensation. With 
Kules, iicgulations, Orders and Forms. By 
W. BOWSTEAD. 9«. 1901. 
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